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PART I: INTRODUCTION 



The Committee 

1.1 In their Report entitled “The Financial Consequences of Divorce”, 
which was laid before Parliament in December 1981,^ the Law 
Commission expressed the view that in a number of respects the 
procedures of the courts in matrimonial suits were confusing and 
unsatisfactory and not well adapted to serve the policy of the modern 
law. They recommended that the procedures should be examined by a 
Working Party whose membership should include judges, registrars, 
representatives of the professions and officials. It was that recom- 
mendation which gave rise to the appointment by the Lord Chancellor 
in September 1982 of this Committee with the following terms of 
reference: 

“To examine the procedure and practice of the High Court and 
county courts in respect of proceedings under the Matrimonial 
Causes Act 1973, and to recommend reforms which might be 
made - 

(a) to mitigate the intensity of disputes; 

(b) to encourage settlements; and 

(c) to provide further for the welfare of the children of the 
family, 

having regard to the desirability of achieving greater simplifica- 
tion and the saving of costs.” 

We have now completed our work and our recommendations are 
contained in this Report. 

The Consultation Paper 

1.2 The last comprehensive review of matrimonial procedures was 
undertaken by the Committee on Procedure in Matrimonial Causes 
under the Chairmanship of Lord Denning (The Denning Committee) 
which reported in February 1947.^ Since then the substantive law has 
changed greatly as, indeed, have the attitude and understanding of 
society to marital breakdown and its consequences. In 1947 divorce 
was not a matter of much public debate. The position today is 
different. The ground for divorce, the effect of broken marriages upon 
children, the financial liabilities of one spouse to another as well as the 
place for conciliation in matrimonial disputes are topics which are 
frequently discussed in newspapers and magazines and on the radio 
and television. Interest in these matters is widespread and extends to 
the legal procedures by which a divorce may be obtained and by which 
orders relating to the children and to the parties’ financial affairs are 
made. Accordingly, we considered that before we formulated our final 
proposals it would be appropriate and helpful to invite views and 

^ Law Com. No. 112 (1981). 

Final Report of the Committee on Procedure in Matrimonial Causes (1947) Cmnd. 7024. 

1 



Printed image digitised by the University of Southampton Library Digitisation Unit 



comments not only from the professions and interested organisations 
but also from members of the public, many of whom now have 
personal experience of the breakdown of marriage and its effects. In 
September 1983 we published our Consultation Paper to which the 
response was strong and well informed. The reactions to the tentative 
proposals which it contained and the opinons and suggestions which 
we received were various and diverse and by no means unanimous. We 
are grateful to all those who made submissions to us. The names of all 
individuals and organisations who commented on the Consultation 
Paper are set out in Appendix 5. 

Work of related bodies 

1.3 Since our appointment in September 1982, further developments have 
occurred which are relevant to our work. Shortly before we completed 
our Consultation Paper, the Report of the Inter-departmental Com- 
mittee on Conciliation was published.'"' Following upon a recommenda- 
tion which it contained, the Lord Chancellor has established a project 
unit to monitor and assess, over a 3 year period, the costs and 
effectiveness of different types of conciliation scheme and this work 
will commence in September. There are also three other reviews 
currently in progress which are considering matters which bear upon 
this Committee’s work. The first is the Inter-departmental Family 
Court Review, which is considering proposals for a unified family 
court. The second is the Civil Justice Review which is to consider and 
report on the machinery of civil justice in England and Wales 
although, in the first instance, it will exclude family business. Thirdly, 
a number of matters affecting children are currently under review by 
the Inter-departmental Child Care Law Review. One further matter 
which is of direct relevance to some of the recommendations which we 
make is the Law Commission’s forthcoming consultative paper on the 
law governing the ground for divorce. As yet, however, we do not 
know when it is likely to be published. 

Organisation of this Report 

1 .4 Because 38 years have passed since the last comprehensive procedural - 

review, and because procedures are so closely allied to the substantive 
law which has undergone such major changes, we have thought it 
desirable to comment upon the legal background to our work before 
embarking upon the major part of this Report which is concerned with 
our proposals for the future. In Part II we therefore consider briefly 
not only the background to the present law and procedures, but also a 
number of general questions of law and policy in order to provide a 
context for the more detailed discussion that follows. Part III contains 
an exposition of our approach to our task and states the fundamental 
principles which underlie the recommendations which we make. Those 
recommendations themselves are to be found in Part IV and their 
implications for public expenditure are considered in Part V. Part VI 
contains a summary of the recommendations. In the Appendices we 

^ Report of the Inter-departmental Committee on Conciliation (1983). 
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deal with matters on which we wish to comment but in respect of which 
we do not make any recommendations, and in Appendix 4 we have 
included a number of forms which serve to illustrate some of the 
recommendations made in the body of this Report. 

Terminology 

1.5 By and large in this Report we refer to "‘divorce” and “divorce 
procedures”, but generally this is intended to include suits and 
procedures for judicial separation and nullity. We specifically consider 
the application of our recommendations to these and other matrimo- 
nial suits in Part IV. 



^ See pars. 4.116-4.124. 
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PART II: THE BACKGROUND 



The historical background to the present procedures 

2.1 In order to understand the present procedures, it is helpful to know a 
little about the development of the law relating to divorce and 
matrimonial causes. In this Report we confine ourselves to a brief 
outline. 

2.2 Prior to 1857 matrimonial suits came within the jurisdiction of the 
ecclesiastical courts which could grant a divorce a mensa et thoro, the 
equivalent of a decree of judicial separation, and which dealt also with 
nullity and suits for restitution of conjugal rights and jactitation of 
marriage. The Matrimonial Causes Act 1857 transferred all that 
jurisdiction to a new court, known as the Court for Divorce and 
Matrimonial Causes, which was also empowered to dissolve a 
marriage. All petitions had to be heard by a court of three or more 
judges who had to be satisfied as to the absence of collusion, 
condonation and connivance. The only ground on which a marriage 
could be dissolved was the commission by the guilty spouse of a 
matrimonial offence and that continued to be the case until the 
introduction, by the Divorce Reform Act 1969, of irretrievable 
breakdown of marriage as the sole ground for divorce. It was that Act 
which also finally abolished the statutory bars to the grant of a decree, 
although in 1963 collusion had already ceased to be an absolute bar 
and had become a matter for the court’s discretion, so paving the way 
for parties openly to reach agreement both as to the legal termination 
of the marriage and as to their financial affairs. The relevant provisions 
of the 1969 Act, together with those of the Matrimonial Proceedings 
and Property Act 1970, are now consolidated in the Matrimonial 
Causes Act 1973. 

2.3 Until 1st January 1971, when the 1969 and 1970 Acts came into force, 
divorce procedures were necessarily founded upon the concept of the 
matrimonial offence and upon the need for the court to satisfy itself as 
to the absence of any statutory bar to the grant of a decree. All divorce 
suits, whether defended or undefended, were heard in open court with 
oral evidence, and a petitioner spouse who had himself committed 
adultery was required to seek the exercise of the court’s discretion. As 
time went on and the number of petitions increased, inevitably the 
hearings of undefended suits became more perfunctory and well 
before the introduction of the new divorce laws the hearing normally 
lasted only a few minutes, often with no corroboration of the 
petitioner’s case. The requirement for an open court hearing in an 
undefended suit did not change when the 1969 Act came into force, 
although by then the procedure had come to be generally regarded as 
an unnecessary, costly and degrading ordeal for the parties and an 
undignified end to a marriage. ^This was the state of affairs when the 
special procedure was introduced in 1973 which enabled a decree of 

^ See Murcrfi, Elston and Fuller: “Judicial Hearings of Undefended Divorce Petitions” (1975) 38 
MLR 609. 
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divorce or judicial separation (but not nullity) in an undefended suit to 
be pronounced upon the affidavit evidence of the petitioner without 
the necessity of attendance at court. At first this procedure applied 
only to those cases where there was no child of the family under 16 and 
where the petitioner relied on 2 years’ separation with the respon- 
dent’s consent. However, since 1977 the procedure has applied to all 
undefended suits whether or not there are children of the family. Thus 
oral evidence in undefended suits has been virtually eliminated. Far 
from being a bar to the grant of a decree, agreement between the 
parties as to the manner in which their marriage should be terminated 
and as to all other aspects of their affairs is now positively encouraged. 

2.4 Despite the changes which have taken place in the substantive law, 
with the exception of the introduction of the special procedure there 
has been no fundamental change to divorce procedures. Many features 
of the present procedures are based upon the fault concept of divorce, 
and their origin can be traced back to the 1857 statute and to the old 
bars of collusion, condonation and connivance. Indeed, as we have 
already observed, the last comprehensive review of divorce procedures 
was undertaken by the Denning Committee which reported in 1947. 

2.5 The court’s jurisdiction in a matrimonial suit to make orders for the 
custody, education and maintenance of the parties’ children also dates 
from the 1857 Act. That jurisdiction was extended by the Matrimonial 
Proceedings (Children) Act 1958 which also required the court in 
every case to consider the arrangements made for the children. For 
some considerable time prior to 1958 concern had been felt that the 
courts did not have the opportunity to consider the welfare of the 
children of divorcing parents. This concern had been expressed by the 
Denning Committee which had recommended that, if there were 
children under 16, a petition for divorce (whether or not it contained a 
prayer for custody) should include a statement about the children, 
giving their ages and details as to their past, present and proposed 
homes, maintenance and education. Effect had been given to this 
recommendation by the Matrimonial Causes Rules 1947 but the 
requirement was later dropped because it was found that little precise 
information was given and the matter tended to be dealt with 
perfunctorily and without careful investigation. The Royal Commis- 
sion on Marriage and Divorce 1951-1956 (the Morton Commission)® 
instead recommended that the court should be precluded from 
granting a decree of divorce until it had considered the arrangements 
for the children. That recommendation was implemented in the 1958 
Act and is now provided for by section 41 of the 1973 Act. 

2.6 Until the Matrimonial Proceedings and Property Act 1970 came into 
force on 1st January 1971, the jurisdiction of the court to make 
financial orders was very limited. It was extended by the 1970 Act 
which enabled the court not only to make maintenance orders in 
favour of either party and the children but also to order the transfer of 



(1956) Cmnd. 9678. 
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capital and other assets both as between the parties and from either of 
them to the children. Those powers are now in the 1973 Act which also 
contains provisions as to the matters to which the court must have 
regard when exercising them, the first of which, by a recent 
amendment, is to consider the position of the children of the family.^ 

2.7 The Report of the Denning Committee in 1947 clearly showed the 
beginning of a shift of emphasis away from the suit itself to questions 
of custody and maintenance. But it was in 1971, when the new 
legislation came into force, that the major change occurred. Now the 
work of the court in its matrimonial jurisdiction is primarily concerned 
with those two aspects of the breakdown of marriage, that is how best 
to secure the welfare of the children and how best to achieve an 
equitable adjustment of the available income and capital. The 
importance of enabling the parties to reach their own agreements 
about their own affairs was considered in the Denning Committee’s 
Report which discussed the concept of conciliation, albeit in relation to 
reconciliation, although little could be done to further this until in 1963 
collusion was abolished as an absolute bar to the grant of a decree. 
Since then the concept of conciliation has been extensively considered 
in the Report of the Committee on One-Parent Families (the Finer 
Committee)/ in the Home Office consultative document, Marriage 
Matters® and, more recently, in the Report of the Inter-departmental 
Committee on Conciliation. However, as yet there is no formal 
provision for conciliation in matrimonial proceedings, although a 
number of conciliation schemes have been established. 



Procedural reform and the substantive law 

2.8 Procedure governs the application of the substantive law. It cannot of 
itself alter that law but it is a powerful factor in determining the extent 
to which the law is used and the manner in which it is applied. To 
appreciate this it is necessary only to look at the practical effect of the 
introduction of the special procedure for undefended divorce. It 
transferred the decision whether there should be a decree from the 
judge to the registrar and removed the necessity for any court hearing 
other than for the formal pronouncement in court of the decree itself. 
What was a “special procedure” for the dissolution of marriage has 
now become the norm. This has had a profound bearing upon the 
extent to which the court can make an effective inquiry in an 
undefended suit as well as upon the roles of judge and registrar. “ In 
our approach to procedural change we see no alternative but to start 

^ Section 25(1) of the 1973 Act, as amended by the Matrimonial and Family Proceedings Act 
1984, provides; “It shall be the duty of the court in deciding whether to exercise its powers 
under sections 23, 24 or 24A above and, if so, in what manner, to have regard to all the 
circumstances of the case, first consideration being given to the welfare while a minor of any 
child of the family who has not attained the age of eighteen.” 

(1974) Cmnd. 5629. 

^ Marriage Matters (1979). 

See par. 1.3 above. 

“ See pars. 2.14- 2.18. 
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from the premise of the substantive law as it is presently applied, and 
we have taken the view that it is neither desirable nor practicable to try 
to put the clock back and to revert to former practices. Instead, we 
have sought to follow the lines upon which procedures have already 
been developed. In general it is our objective, in accordance with our 
terms of reference, to recommend reforms which we believe will 
encourage and assist parties to reach agreement on divorce and its 
consequences. However, our task is to examine practice and proce- 
dure within the context of the 1973 Act. So we must first consider 
those provisions of the Act which have a bearing on this general 
objective. 



Procedural reform and the ground for divorce 

2.9 It would have been impossible for us to have embarked upon our task 
of considering procedural change without first establishing our 
approach to the present law governing the ground for divorce. Section 
1(1) of the 1973 Act provides that the one and only ground for divorce 
is the irretrievable breakdown of the marriage. It is a no-fault ground 
which attributes no blame. But that provision is immediately followed 
by the statutory requirement that the court shall not hold the marriage 
to have broken down irretrievably unless the petitioner satisfies it of 
one or more of five specified facts. Three of the five facts - adultery, 
behaviour and desertion - involve findings of fault against the 
respondent spouse. Only two, those of separation for 2 years with 
consent and separation for 5 years, do not fall into that category. So 
the clear concept of the no-fault irretrievable breakdown of marriage 
as the only ground for divorce has not been achieved. Save only in 
those cases in which separation is relied on as the fact to establish 
irretrievable breakdown, spouses at the outset of proceedings are 
required to think in terms of wrongdoing and blameworthiness in a 
way which perpetuates the images of the innocent and guilty party. To 
the majority of those who commented upon the ground for divorce in 
response to our Consultation Paper this state of affairs was unsatisfac- 
tory and unacceptable. Nevertheless there was a minority view, 
strongly held, which supported the retention of the fault concept in 

Section 1(2) of the 1973 Act provides that: 

The court hearing a petition for divorce shall not hold the marriage to have broken down 

irretrievably unless the petitioner satisfies the court of one or more of the following facts, that 

is to say - 

(a) that the respondent has committed adultery and the petitioner finds it intolerable to live 
with the respondent; 

(b) that the respondent has behaved in such a way that the petitioner cannot reasonably be 
expected to live with the respondent; 

(c) that the respondent has deserted the petitioner for a continuous period of at least two 
years immediately preceding the presentation of the petition; 

(d) that the parties to the marriage have lived apart for a continuous period of at least two 
years immediately preceding the presentation of the petition (hereafter in this Act 
referred to as “two years’ separation”) and the respondent consents to a decree being 
granted; 

(e) that the parties to the marriage have lived apart for a continuous period of at least five 
years immediately preceding the presentation of the petition (hereafter in this Act 
referred to as “five years’ separation”).’ 
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relation to divorce. The predominant reason for this was the concern 
that its removal would lead to a denial of justice. But this was very 
much a minority view. It was generally accepted by those who 
submitted evidence to us that in the majority of divorce proceedings 
both parties are at fault in varying degrees and that the idea that 
marriages break down because one party has committed a matrimonial 
offence is unreal. The general consensus of feeling, as expressed to us, 
was that divorce should be truly and not merely artificially based upon 
a no-fault ground and that the concepts of guilt and innocence which 
have ruled our divorce laws, and consequently our divorce procedures, 
since 1857 should no longer have any part to play. 



2.10 On the evidence presented to us we are satisfied that the bitterness and 
unhappiness of divorcing couples is frequently exacerbated and 
prolonged by the fault element in divorce and that this is particularly 
so where the fact relied upon is behaviour, whether or not the suit is 
defended. Great hostility and resentment may be generated by the 
recital in the petition of allegations of behaviour, often exaggerated 
and sometimes stretching back over many years, to the extent that no 
discussion can take place between the parties or any agreement be 
reached on any rnatter relating to their marriage or to their children. 
We are in no position to advocate any change to the substantive law 
governing the ground for divorce or what should be necessary to 
establish the existence of that ground. Such a matter is for others to 
consider and not for us. But we have been concerned to formulate 
proposals m the hope of mitigating the intensity of matrimonial 
disputes. In approaching our task we have held fast to the principle 
that the only ground for divorce is the irretrievable breakdown of the 
marriage. Section 1(2) provides the facts by which that breakdown 
may be established, but it is the irretrievable breakdown, not those 
tacts or themselves, which constitutes the ground for divorce. 



2.11 



WTiere the suit is undefended and the parties are agreed that their 
marnage has irretrievably broken down and there is no dispute as to 

upon to establish that breakdown, we 
think that the procedures should place emphasis upon the irretrievable 
breakdown of the marriage as the basis of the dissolution. Of course 
there will always remain those cases where there is a dispute as to the 

nreJnf ^ established and the parties should, as at 

p esent, be able to have the matter determined by the court if that is 
what thp- really desire. But we think it would be helpful, even for this 
relatively small number of litigants who proceed to a fully defended 
divorce, if the concepts of -‘guilt” and ^‘innocence” no longer plaved a 
prominent part m our divorce procedures. Conduct remains a matter 

“nrn ? f “f ” determiniag a fin^ndal 

application if, m the opinion of the court, it would be iLquitable to 



-th a view to issuing a 
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disregard But we do not think that this statutory requirement 
derogates from the approach which we advocate to the dissolution of 
the marriage. 



Procedural reform and the stability of marriage 

2.12 The view has been expressed to us that we should not propose changes 
in procedure which would undermine the importance of marriage. The 
argument is that we shall do this if we make divorce “easier”. It was 
indeed a principle expressed by the Royal Commission of 1912/^ and 
reaffirmed by the Denning Committee that the gravity of divorce and 
other matrimonial cases required them, in the public interest, to be 
“determined by the Superior Courts of the country assisted by the 
attendance of the Bar”. It was said by the Denning Committee: “If 
there is a careful and dignified proceeding such as obtains in the High 
Court for the undoing of a marriage, then quite unconsciously the 
people will have a much more respectful view of the marriage tie and 
of the marriage status than they would if divorce were effected 
informally in an inferior court”. In 1946, when the Denning 
Committee was appointed, all divorce cases, whether defended or not, 
were heard in the High Court. However, the escalating number of 
petitions that followed the end of the Second World War made the 
continuance of this exclusive jurisdiction impracticable. Special 
commissioners rather than High Court judges were appointed to hear 
divorce cases, and undefended suits subsequently came to be heard by 
county court judges sitting as High Court judges. This came to an end 
in 1967 when legislation was passed which provided that divorce and 
other matrimonial causes should start in the county court only to be 
transferred to the High Court if they were defended. With the 
introduction of the reformed divorce law and the no-fault ground for 
divorce, the hearing itself came to be of less significance until it was 
replaced for undefended suits by the special procedure. Although 
undoubtedly there was a dramatic increase in the number of divorces 
following upon the implementation of the new divorce laws in January 
1971, that is not to say that those marriages had not already broken 
down. We think the increase is more likely to be accounted for by the 
fact that people were willing to recognise the situation once the ground 
for divorce became irretrievable breakdown of marriage and they 
could be spared the unpleasant ordeal of proving a matrimonial 
offence. We are not convinced that the procedure by which a marriage 
is to be dissolved has any bearing upon the reason why that marriage 
has failed. It is not part of our task to attempt to analyse the reasons 
for marital breakdown or suggest steps which could inhibit it. The 
important consideration for us has been to try to ensure that where a 



Section 25(2)(g) of the Matrimonial Causes Act 1973, as amended by the Matrimonial and 
Family Proceedings Act 1984. 

Report of the Royal Commission on Divorce and Matrimonial Causes (1912) Cmnd. 6478. 
Second Interim Report of the Committee on Procedure in Matrimonial Causes (1946) 
Cmnd. 6945. 
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marriage has broken down irretrievably the procedures should enable 
It to be dissolved with decency and dignity. 



T'h€ stotutOTy duties of the court 

^ statute of 1857, Parliament has placed certain 

uties upon the court in the exercise of its matrimonial jurisdiction. It 
. ''J. distinguishes matrimonial proceedings from other forms 
of civil litigation, since in order to discharge those duties the court is 
requi^d to play an inquisitorial role in what are otherwise adversarial 
procedures. We have found it necessary to examine these statutory 
duties and to consider how far they are relevant today. 



The duty of the court to inquire into the facts alleged 

2. 14 We examine first the duty of inquiry laid upon the court in matrimonial 
suits by the Matrimonial Causes Act 1857 and by all successive 
statutes. That duty requires the court “to inquire, so far as it 
reasonably can, into the facts alleged by the petitioner and into any 
tacts alleged by the respondent”. It is now contained, so far as divorce 
is concerned, in section 1(3) of the Matrimonial Causes Act 1973 and, 
M far as judicial separation is concerned, in section 17(2) of that Act. 

above its inherent duty to adjudicate upon the evidence 
called by the parties the court was, and still is, required by statute to 
satisfy itself as to the facts alleged, This duty stems directly from the 
further duty, imposed upon it by the 1857 Act, to be satisfied as to the 
absence of collusion and the other statutory bars. Although those bars 
were abolished in 1971, the duty of 'inquiry has continued into the 
current legislation. 

2.15 In an undefended suit the court’s ability to inquire is necessarily 
limited because the petitioner’s evidence is not challenged. Even when 
undefended suits were heard in open court the proceedings came 
generally to be perfunctory in nature, occupying only a few minutes of 
the court’s time. Special procedure has now virtually eliminated oral 
evidence in undefended suits. The registrar is merely required to 
examine the petition, the petitioner’s formal affidavit in support and 
the respondent s acknowledgment of service, and, provided that 
nothing untoward appears on the face of any of these documents, he 
will certify that the petitioner has sufficiently proved the contents of 
the petition and is entitled to a decree. Thereafter, in open court and 

" jhe Law Commission’s Report (No. 6), Reform of the Grounds of Divorce: The Field of 
Choice (1966) Cmnd. 3123, at par. 17: “If the marriage is dead, the object of the law should be 

to afford it a decent burial it should achieve this in a way that is just to all concerned 

including the children as well as the spouses, and which causes them the minimum of 
embarrassment and humiliation. Above all, it should seek to take the heat out of disputes 
between husband and wife and certainly not further embitter relationships between them or 
between them and their children. It should not merely bury the marriage but do so with 
decency and dignity and in a way which will encourage harmonious relationships between the 
parties and their children in future.’’ 
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without any further examination of the documents, the judge 
pronounces the decree nisi. No more inquiry as to the facts alleged is 
necessary. Further, where adultery is alleged in the petition and is 
admitted by the respondent in an acknowledgment of service signed by 
him, the court will accept that admission as being in itself sufficient 
proof of the allegation. 

2.16 Since 1977 special procedure has applied to the vast majority of 
divorce suits in England and Wales. The cost of litigation makes it 
unrealistic, if not impossible, for most couples to pursue their suits to a 
fully contested hearing, and legal aid is not usually available to a 
respondent to enable him or her to defend the suit where it is clear that 
the marriage has irretrievably broken down. The court itself discour- 
ages defended divorce not only because of the futility of trying a 
coliteHibh by one party that the marriage has not broken down despite 
tTe' bther party’s conviction that it has, but also because of the 
emotional and financial demands that it makes upon the parties 
themselves and the possible harmful consequences for the children of 
the family. 

2.17 So the ability of the court to carry out its statutory duty to inquire into 
the facts alleged is greatly circumscribed. In the great majority of cases 
the court is quite simply in no position to make findings of fact or, in a 
case based on behaviour, to evaluate the effect of the respondent’s 
behaviour on the petitioner. In reality, the registrar can do no more 
than read the few documents before him. Indeed, it has been said that 
the objectives of the special procedure are simplicity, speed and 
economy. 

2.18 In the Consultation Paper we expressed the view that the duty of the 
court to inquire was an integral feature of the existing law of divorc^ 
and was not merely a matter of procedure. On further consideration j 
and in the light of the responses we have received we are no longer of i 
this opinion. With the abolition of collusion and the other bars to the J 
grant of a decree, we see no reason why there should be imposed upon | 
the court any duty of inquiry greater than its inherent duty as part of | 
the judicial process in any civil litigation before it. We believe that the | 
statute would more accurately reflect the present situation if sections j 
1(3) and 17(2) were now repealed. In the case of divorce proceedings, J 
section 1(4) of the 1973 Act provides that if the court is satisfied on the 
evidence of the fact relied on under section 1(2) then, unless it is 
satisfied that the marriage has not broken down irretrievably, it shall 
grant a decree. This provision places the emphasis on the irretrievable 
breakdown of the marriage which is the nub of the case. It is the 
requirement for the court to be satisfied on the evidence before it 
which we think truly reflects present practice. 



See, R. V? Nottingham County Court Ex parte Byers [1985] 1 AUER 735, [1985] 1 WLR 403, per 
Latey J. 
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The duty of the court in relation to financial arrangements 

2.19 We turn now to consider the duty of the court to inquire into the 
financial arrangements between divorcing couples. Historically, it was 
considered to be of the utmost importance that the burden of 
maintaining a wife, or a former wife, and children did not fall upon the 
ratepayers or, later, upon the State. So it was that a wife could pledge 
her husband’s credit for necessaries and a father was similarly liable for 
the debts incurred by his infant children in the purchase of their 
necessaries. On the breakdown of a marriage the court was concerned 
to ascertain that any financial arrangements agreed between the 
spouses, whether or not there were children of the family, were proper 
in all the circumstances, one of the purposes being to ensure, so far as 
possible, that the wife on divorce did not become a public financial 
liability. Further, the parties were precluded from reaching any 
maintenance agreement which excluded the jurisdiction of the court. 
That prohibition, which continues to exist, is now contained in section 
34(1) of the 1973 Act. 



2.20 The duty of the court when making a financial order is governed by 
statute. The relevant provisions are contained in section 25 of the 1973 
Act, as amended by the Matrimonial and Family Proceedings Act 
1984. This requires the court, on making a financial order, to have 
regard to various specific matters as well as to “all the circumstances of 
the case . Where the order is to be made by consent of both parties, 
the current statutory provisions limit the extent of the court’s inquiry 
to information prescribed by rule “unless it has reason to think that 
there are other circumstances into which it ought to inquire”. That 
information is more limited in scope than the matters set out in section 
25^ of the 1973 Act.- However, the court has by no means been 
reduced to putting a rubber stamp on the parties’ agreement. It still 
has a duty to inquire into the financial arrangements made between the 
parties to a mamage, or former marriage, even where no children are 
involved. TOat the purpose of that inquiry is, whether it is to ensure so 
far as possible that neither party will be a liability upon the public 
purse or whether it is rather to ensure that neither is acting under 
pressure or in ignorance, we do not think is clear. 



2.^1 There is, however, another aspect of what can be seen as the interest 
of the court m financial arrangements and that is in regard to achieving 
a clean fiMncial break between parties whose marriage has been 

f ^ has been authoritatively 

jated by the H^se of Lords to be one of the objects of the modern 

encourage the parties to put the past 
ehmd them and to bring an end to the bitterness and hostility which 
may attach to long-standing maintenance orders. The court when 
making financial orders is now required by statute to consider whether 

Matrimonial and 

Matrimonial Causes f Amendment) Rules 1984 
- See Minton v Minton [1979] AC593 and De Lasala v De Lasala [1980] AC546. 
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it would be appropriate to terminate the financial obligations of each 
party towards the other. To this end the court has power to dismiss a 
financial application, even without the applicant’s consent, thus 
precluding any further application for financial relief. Accordingly, it 
must be recognised that the court has a duty to inquire into the 
financial arrangements made between parties to a marriage or former 
marriage and itself has an interest and duty to terminate financial 
obligations between them where it is just and reasonable to do so. 



The duty of the court in relation to the children 

2.22 The welfare of the children is a matter of the utmost concern. We do 
not think it can be doubted that society generally has an interest in 
ensuring the security and stability of the minor children of divorcing or 
separating parents, and Parliament has imposed upon the court certain 
duties with regard to those children. In any question relating to the 
custody or upbringing of a child the court must regard the welfare of 
that child as the first and paramount consideration.^^ To that 
consideration the interests of all others, including the parents, are 
subordinate. Further, in matrimonial suits the court has a particular 
duty to consider the arrangements for the minor children of the family 
before it finally annuls or dissolves a marriage or grants a decree of 
judicial separation. That duty is now contained in section 41 of the 
1973 Act. 



Section 41 

2.23 This section provides that the court shall not make absolute a decree of 
divorce or nullity or grant a decree of judicial separation unless it has 
declared itself to be satisfied that the arrangements made for the 
welfare of every child of the family to whom the section applies^'*' are 



Section 25 A (1) of the 1973 Act, inserted by the Matrimonial and Family Proceedings Act 
1984, provides that: “Where on or after the grant of a decree of divorce or nullity of marriage 
the court decides to exercise its powers under section 23(l)(a), (b) or (c), 24 or 24A above in 
favour of a party to the marriage, it shall be the duty of the court to consider whether it would 
be appropriate so to exercise those powers that the financial obligations of each party towards 
the other will be terminated as soon after the grant of the decree as the court considers just 
and reasonable.” 

Guardianship of Minors Act 1971, section 1. 

Section 41(5) of the 1973 Act provides; 

“(5) This section applies to the following children of the family, that is to say - 

(a) any minor child of the family who at the date of the order under subsection (1) above 
is- 

(i) under the age of sixteen, or 

(ii) receiving instruction at an educational establishment or undergoing training for a 
trade, profession or vocation, whether or not he is also in gainful employment; 
and 

(b) any other child of the family to whom the court by an order under that subsection 
directs that this section shall apply; 

and the court may give such a direction if it is of opinion that there are special 
circumstances which make it desirable in the interest of the child that this section should 
apply to him.” 
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satisfactory or are the best that can be devised in the circumstances or 
that it is impracticable for the party or parties before the court to make 
such arrangements. A small minority of those who responded to our 
Consultation Paper expressed the view that it was neither necessary 
nor desirable to require the court to be concerned with those 
arrangements and that this section should be repealed. 

2.24 Divorce does not alter the fact that responsibility for the welfare of the 
children of the family rests primarily with their parents. For this reason 
we think it important that divorcing or separating parents should be 
encouraged and advised to maintain their joint responsibility for the 
children and to co-operate in this respect. The provisions of section 41 
serve to remind all divorcing parents that the interests of the children 
are of the first importance and that the court has a duty to ensure that 
they are safeguarded. In some cases intervention by the court can 
assist parents in carrying out their responsibilities in relation to their 
children. Although we appreciate the argument that the duty imposed 
upon the court by this section is not an adjudicative function and that it 
smacks of paternalism, we think that the matter is of such general 
importance that we could not consider recommending the repeal of 
section 41 without proposing the substitution of some practicable 
alternative. We have not received any suggestion as to what that could 
be. Accordingly, we have considered it to be our task to think how best 
to irnprove the procedures relating to the way in which the court can 
consider the arrangements for the children. In particular, we have 
borne in mind the necessity of involving both parents at an early stage 
so as to emphasise their continuing joint responsibility. 



Custody 



2.25 Section 42 of the 1973 Act gives the court power to make such order as 
it thinks fit for the custody and education of any child of the family . 
The issue of custody frequently causes great bitterness. That bitterness 
can spring from the emotive nature of what the parents conceive to be 
the issue, namely the fitness of one and the unfitness of the other to 
have the custody of the children. It can also spring from a confusion as 
to the meaning of the term custody. The term is not defined in the 1973 
Act other than by the provision that in relation to a child it includes 
access to the child. By precedent and practice, however, custody is 
taken to mean not only the legal concept of custody but also the care 
and control of the child, although the phrase “care and control” does 
not appear in the Act. Other statutes have been more specific in their 
definition of custody and draw a distinction between legal custody and 
actual custody.-^ That distinction now applies in the Guardianship of 
Minors Act 1971, the Guardianship Act 1973 and the Domestic 
Proceedings and Magistrates’ Courts Act 1978. 



25 



Section 52(1). ~ ~~ ’ ■ 

Section 86 of the Children Act 1975 defines legal custody as meaning so much of the parental 
rights and duties as relate to the person of the child (including the place and manner in which 
his time IS spent). By section 87 of that Act a person has actual custody of a child if he ha.s 

actual possession of his person, whether or not the possession is shared with one or more other 
persons. 
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2.26 Because the term custody has not been defined in the 1973 Act and its 
predecessors, it has been left to the court to explain what is entailed in 
a custody order made in a matrimonial suit. Originally no distinction 
was made between custody and care and control. The parent with 
custody had not only the day to day control of the child but also the 
right to take all decisions relating to his education and upbringing. If 
the non-custodial parent disagreed he or she could apply to the court 
to determine the issue, although the court was formerly loath to 
interfere with what it saw as the rights of the custodial parent. This 
composite definition of custody did not apply when the court exercised 
its jurisdiction to grant custody of a child to one parent with care and 
control to the other. Such a split order would be made, for example, 
where it was thought that a child should remain in the care of the 
mother but that the father should retain the right to take the major 
decisions in the child’s life. What those major decisions might be has 
never been authoritatively determined, although clearly they must be 
taken to include the choice of schools and the choice of religion. But 
the view that a custody order gives one parent a pre-emptive right over 
the other has recently been denounced by the Court of Appeal. The 
result is that it is difficult to know what is meant by custody, as 
opposed to care and control, and what distinction there is between 
custody and joint custody. Some of those who responded to us 
suggested that the time had come to discard the term custody and to 
confine orders to those for care and control and for access. Others 
suggested that the rights and responsibilities involved in a custody or 
legal custody order should be clearly defined. These matters are 
clearly outside our terms of reference. Nevertheless, we consider that, 
apart from any question of care and control or where and with whom 
the child shall reside, the concept of custody itself can arouse strong 
feelings and that it is of significance and importance. 

2.27 We deplore the situation whereby an order vesting custody in one 
parent alone can be seen as carrying with it the condemnation of the 
other parent and the termination of his or her role in the children’s 
lives. We are firmly of the opinion that it is imperative for parents to 
accept that they continue to have joint responsibilities towards their 
children even though they have ceased to be husband and wife. But we 
do not think the problem will be resolved by abandoning the concept 
of custody in favour of an order only for care and control. Indeed, we 
think that there is a risk that such an order for care and control would 
eventually come to have the same effect of apparently excluding the 
parent who does not have day to day care. We do not therefore accept 
that the court should refrain from dealing with the issue of custody, but 



See Dipper v Dipper [1981] Fam. 31 per Ormrod L. J. “It used to be considered that the 
parent having custody had the right to control the children’s education - and in the past their 
religion. This is a misunderstanding. Neither parent has any pre-emptive right over the other. 
If there is no agreement as to education of the children, or their religious upbringing or any 
other major matter in their lives, that disagreement has to be decided by the court. In day to 
day matters the parent with custody is naturally in control. To suggest that a parent with 
custody dominates the situation so far as education or any other serious matter is concerned is 
quite wrong.” 
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rather we think that it should order joint custody wherever that is in 
the best interests of the children. We hope this will come to be in the 
vast majority of cases. 



The adversarial hearing 

2.28 Some of those who responded to our Consultation Paper commented 
upon the nature of the court hearing itself and questioned whether it 
was suited to the resolution of family disputes. When matrimonial 
causes ceased to be a matter for the ecclesiastical courts they became 
subject to the general procedure which governed civil proceedings in 
England and Wales and thus were subject to the adversarial hearing 
and the procedures leading to it. The fundamental principle of such a 
hearing is that the court does not itself elicit information, but comes to 
its decision upon the evidence adduced before it. There was a strongly 
held view that by its very nature an adversarial procedure enhances 
bitterness and hostility and encourages parties to embark upon a 
disputed case with ideas of “winning” or “losing” very much in mind. 
The comment was made that this was inappropriate to matrimonial 
causes and particularly to cases concerning children. 

2.29 While a contentious element in the proceedings is clearly unhelpful in 
the resolution of family problems, we take the view that it arises from 
the relationship between the parties rather than from the adversarial 
nature of the hearing. We also think that those who criticise the 
present procedure in this respect overlook the inquisitorial role which 
the court has always had in matrimonial suits and which it continues to 
take particularly in relation to children. For example, it is general 
practice for a judge or registrar to ask such questions as he wishes of 
the parties or their witnesses in order to ascertain facts relating to the 
children and it is the judge or registrar, not the parties, who orders a 
welfare report or invites the participation of the official Solicitor. 



2.30 Where an issue remains in dispute and has to be resolved by the court 
it is essential for each party to be able to put his or her case clearly and 
fully at the hearing. We think that the adversarial procedure enables 
this to be done. We do not think there is any justification for 
recommending a radical change in the form of the hearing itself. We 
are confident that if the procedures which we recommend are 
implemented and if the parties are encouraged and assisted at the 
outset of proceedings to settle their differences and reach agreement, 
then the likelihood of ensuing bitterness and hostility would be greatly 
reduced. 



^ See pars. 4.130 - 4.132 
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PART III: A FRESH APPROACH 



The purpose of procedural reform 

3.1 Having considered some of the more general issues we come to our 
specific assignment. We have been enjoined to recommend procedural 
reforms which would mitigate the intensity of matrimonial disputes, 
encourage settlements and provide further for the welfare of the 
children of the family, and we are also required to have regard to the 
desirability of achieving greater simplification and the saving of costs. 
Throughout our work we have seen the major mischiefs of the present 
procedures as being the bitterness engendered between the parties, 
their confusion as to what is happening, the delays and difficulties in 
achieving finality, and the consequent legal costs which fall upon the 
parties themselves and, through the Legal Aid Scheme, upon the 
State. Nor do we think that the wider social costs should be 
overlooked; the loss of working hours occasioned by numerous court 
attendances, the damage to health brought about by tension and 
strain, the costs of providing emergency shelter and aid where tension 
has spilled over into violence, and the cost of safeguarding children 
even to the extent of their reception into care - all these and more can 
flow from prolonged and bitter matrimonial litigation. We recognise 
that procedural reforms cannot of themselves eliminate the bitterness 
which divorcing spouses may feel towards one another, but those 
feelings of hostility should not be exacerbated by the procedures 
involved in dissolving the marriage and resolving the other issues. We 
have little doubt that unnecessary and unwelcome delays can enhance 
hostility, as can the unnecessary recital by one spouse of the other’s 
alleged misdeeds. Confusion as to what is happening and frustration 
resulting from delays increase tension and uncertainty as well as legal 
costs. These are the problems which we now tackle. 

3.2 We agree with the view which has been expressed to us that procedural 
reform should be directed towards helping a couple whose marriage is 
in crisis to come to terms with the issues and to make informed 
decisions as to the future. We are firmly of the view that the primary 
decision-making responsibility should rest with the spouses themselves 
and that they should be given all necessary help in deciding for 
themselves what should happen to their children, their property and 
their marriage. We believe that with procedures designed to support 
this expectation much contentious litigation would be avoided. 



The fresh approach 

3.3 In the Consultation Paper we stated two fundamental principles on 
which our approach was based. First, that from the outset parties to 
proceedings should be encouraged and assisted to settle matters 
themselves, with the benefit of full legal advice and, where appropri- 
ate, with the help of a conciliation service; and secondly, that where 
parties are unable to agree, the procedures should ensure as far as 
possible that issues are determined expeditiously and inexpensively. 
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The scheme which we proposed in the Consultation Paper required the 
court in every case to fix an early hearing, which we called the initial 
hearing, to take place as soon as practicable after the filing of a 
petition. We proposed that conciliation should be available at the 
hearing and that the court should normally make orders in respect of 
agreed matters, including the grant of a decree in an undefended suit. 
In respect of contested matters, we suggested that the hearing would 
provide an opportunity for the issues to be defined, for conciliation to 
take place and for the court to give directions for the further conduct 
of the proceedings. Where matters remained in dispute after the initial 
hearing, we proposed that the court should control the further 
progress of the litigation. 

3.4 Before we consider our specific recommendations in detail we think it 
would be helpful to discuss in general terms what is now our approach 
to the concept of the initial hearing, to the role of conciliation and to 
the question of court control of contested litigation. 



The initial hearing 

3.5 The proposal for an initial hearing, at least in cases involving children, 
received overwhelming support from those who responded to the 
Consultation Paper, and we remain of the view that at an early stage in 
a matrimonial suit such a hearing should take place. We make our 
detailed recommendations in Part IV of this Report, but in outline we 
now propose that within about 10 weeks of the filing of divorce 
proceedings there should be an initial hearing, to be attended by both 
parties with their legal advisers if so desired, in every case involving a 
child to whom section 41 of the 1973 Act applies^^ and also in cases 
where the respondent has stated an intention to oppose the grant of a 
decree. The purpose of the hearing will be to make orders in respect of 
agreed matters, including the decree, to refer the parties to concilia- 
tion where appropriate, to define the issues remaining between them 
and to give directions. Where there remain contested issues, the court 
will maintain a measure of control by fixing a hearing date or a date for 
further directions to be given. Compared with the present procedure 
the initial hearing will provide an opportunity for conciliation and will 
assist parties in reaching an early settlement. It will place responsibility 
on the parties themselves to seek agreement and discourage them from 
defining their differences in ways which intensify disputes. This is 
nowhere more important than in relation to children, since in most 
cases their welfare depends on the parents’ ability to agree satisfactory 
and workable arrangements for the future. 

j.6 The primary objective of the initial hearing will be to promote and give 
effect to agreements. The court will encourage the parties to reach a 
solution, with the help of conciliation where it is thought appropriate. 
This will be at a stage before contested proceedings have been 
launch ed. Generally, the only documents which by then will have been 

See footnote to par. 2.23 above. 
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exchanged and filed will contain information and a statement of the 
relief sought by each party, but they will not set out allegations or 
arguments in support. The hearing will be an occasion for facing up to 
difficulties and problems, for example in relation to access, which the 
court itself or a conciliator will assist the parties to resolve before the 
passage of time has hardened attitudes and further damaged rela- 
tionships. It is our view that in its early stages matrimonial litigation 
should not be seen exclusively in terms of the legal issues to be dealt 
with only by solicitors and at arm’s length. Instead, we think that the 
emphasis should be upon the problems which have arisen as a result of 
the breakdown of the parties’ relationship. The initial hearing will help 
the parties to identify those problems and, where possible, to resolve 
them. 

3.7 Where differences are resolved and agreements are reached the court 
will be able to give immediate effect to them at the initial hearing by 
making consent orders and, in an undefended case, by granting a 
decree. This will leave the parties free to concentrate on any issues 
which remain in dispute. In cases where everything is agreed, the 
proceedings will normally be brought to a conclusion at the initial 
hearing by the grant of a decree and the making of all necessary orders 
by consent. 

3.8 Where issues remain in dispute, the objective of the hearing will then 
be to define them and to facilitate their speedy trial. Where 
appropriate, the hearing will be adjourned for conciliation. In other 
cases directions will be given leading to a substantive hearing at a later 
date. Where it is necessary to do so the court will be able to make 
interim orders, for example as to access or periodical payments. 

3.9 We hope that such a hearing, which will be essentially inquisitorial in 
its nature, will give the parties themselves not only a better 
understanding of the questions to be resolved but also a stronger sense 
of participating in and controlling the litigation so that they will be less 
willing subsequently to accept any undue delay. With encouragement 
to reach their own solutions about their own affairs we think that some 
of the intensity and bitterness of the dispute will be mitigated. If the 
hearing is successful in resolving all issues then the saving both in terms 
of financial and emotional costs will be considerable. 



Conciliation 

3.10 We have already traced recent developments in family law and have 
suggested that there has been a shift of emphasis away from the 
divorce suit to the consequences of marriage breakdown for the parties 
and their children. Conciliation is a most positive and potentially 
valuable response to these developments. We adopt the definition 
which was given to the concept by the Finer Committee who saw it, in 



See par. 2.7 above. 
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the context of matrimonial disputes, as: “assisting the parties to deal 
with the consequences of established breakdown of their marriage, 
whether resulting in a divorce or a separation, by reaching agreements 
or giving consents or reducing the area of conflict upon custody, 
support, access to and education of the children, financial provision, 
the disposition of the matrimonial home, lawyers’ fees, and every 
other matter arising from the breakdown which calls for a decision on 
future arrangements.”^^ It is of the essence of conciliation that 
responsibility remains at all times with the parties themselves to 
identify and seek agreement on the issues arising from the breakdown 
of their relationship. The conciliator’s role is to assist the parties in this 
process. He should be neutral not only in the sense that he does not 
take sides as between the parties, but also in the sense that he does not 
have a preconceived solution to any particular problem. 

3.11 In the Consultation Paper we proposed that conciliation should form a 
recognised part of the legal procedure. This general statement of our 
views was indorsed by the vast majority of those who responded to us. 
There are three main factors which lead us to the conclusion that 
conciliation should be available to parties to matrimonial litigation. 
The first is that conciliation places responsibility squarely on the 
parties to seek agreement. This is consistent with our fundamental 
approach to matrimonial litigation, that contested proceedings are 
generally only appropriate where parties have been unable to reach 
agreement after being given every assistance and encouragement to do 
so. Secondly, conciliation, by its very nature, emphasises that parties 
are jointly responsible for dealing with the consequences of marriage 
breakdown and that it is not a matter just to be left to lawyers. This is 
particularly important in relation to children, for if both parents are to 
remain involved in the children’s care and upbringing it is necessary 
that they should co-operate in making the necessary arrangements. 
Thirdly, we believe that if conciliation were generally available early in 
the proceedings it would encourage parties to face up to difficulties 
which might otherwise be suppressed, only to emerge at a later date as 
contested issues. However, we do not think that conciliation should be 
concerned with the deep-seated and complex emotional problems 
which stem from marriage breakdown: counselling for those problems 
should be available elsewhere. The object of conciliation is to 
marshal such reasonableness and objectivity as exist and to direct the 
parties towards solving the essentially practical problems which arise. 

3.12 Under our proposals the obvious place for conciliation is at the initial 
hearing. However, we have been greatly impressed by the view that in 
many cases conciliation is likely to be most effective before court 
proceedings have been started. We also see much force in the 
argument that the distinction between out-of-court and in-court 
conciliation is somewhat arbitrary and is not necessarily relevant to the 

Report of the Committee on One-Parent Families (1974) Cmnd. 5629, par. 4.288. 

a979)°^ example, Chapter IV of the Home Office consultative document Marriage Matters 
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central question as to what form of conciliation service is likely to be 
most effective. We remain convinced that early intervention can be a 
major factor in developing a positive and conciliatory approach. 
Equally, we think that conciliation has a crucial role to play in helping 
parties to resolve issues which arise, or emerge, only when proceedings 
have started. In this Report, as in the Consultation Paper, we confine 
ourselves to making recommendations as to the part that conciliation 
should play in matrimonial proceedings. To do otherwise would be to 
go outside our terms of reference. However, we particularly welcome 
the decision to include out-of-court conciliation within the remit of the 
project unit which has been established to monitor and assess the costs 
and effectiveness of different types of conciliation scheme. 

1.13 We are aware that mediation and conciliation schemes, largely based 
on the divorce court welfare service, already operate in a number of 
courts. We consider that local initiatives should be encouraged so that, 
where they are not already in being, such schemes will be introduced 
as widely as possible using the existing resources of the probation 
service. Although the implementation of the procedural changes which 
we recommend does not depend uponlhe availability of conciliation, 
the impact of these changes will be greatly diminished where in-court 
conciliation services are not readily available. We hope that it would 
prove possible to introduce our scheme, in the first place at local level, 
before the project unit has reported on the wider considerations and 
we also think it would be desirable if the project unit’s research 
included one or more schemes operating within the framework of the 
initial hearing. 



Court control of contested proceedings 

3.14 In the Consultation Paper we made what we regarded as an important 
proposal to the effect that where issues remained to be determined, 
the court, and not the parties, should control the progress of the 
litigation. The object of this was to ensure, so far as possible, that 
there was no unnecessary expenditure or delay in the preparation and 
presentation of the case. 

3.15 This proposal met with a mixed response. It was pointed out that a 
rigid time-table could deprive the parties of a proper opportunity to 
negotiate and reach their own settlements and that in some cases it 
could precipitate the dissolution of the marriage which, had the 
spouses been given time for reflection, might have been avoided. It 
was argued that the court’s ability to monitor the progress of the cases 
before it would vary from court to court according to the facilities 
available and would in any case involve additional work for staff and 
thus impose a further burden upon resources. It was also said that 
difficulties could arise if at the end of one hearing a date for the next 
hearing had to be fixed as a mandatory rule, and that this could result 
in time being wasted if that further hearing proved abortive. 

See par. 1.3 above. 
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3.16 We remain firmly of the view that unnecessary expense and delay in 
the conduct of proceedings are wrong from every point of view. On the 
other hand we accept that it is primarily for the parties and their 
advisers to decide what evidence is relevant and to negotiate in the way 
which seems to them most likely to result in a satisfactory resolution of 
the issues. We think that the initial hearing will help to focus attention 
on the issues to be resolved and the steps to be taken to achieve that 
end, so that the parties themselves should have a better understanding 
of what remains to be done and will thus be less willing to tolerate 
protracted delay. We are also of the view that it should be open to 
either party in any proceedings, whether the applicant or the 
respondent, at any time to seek directions from the court and thus to 
have a measure of control over the speed of the litigation. While we 
continue to think that fixed return dates are generally helpful in 
maintaining the momentum of proceedings, we appreciate the need for 
flexibility and we therefore do not recommend that there should be a 
mandatory rule to this effect. 



The approach of the courts and the lawyers 

3.17 Those who are responsible for putting divorce procedures into effect 
can to a very large extent determine their success. Matrimonial 
litigation is an extremely personal affair for the parties involved in it. 
Such proceedings are often charged with emotion. If the parties are to 
be assisted in reaching their own solutions about their affairs, and if 
conciliation is to succeed and the proceedings are not to degenerate 
into a prolonged and bitter struggle, then those who advise parties and 
those who appear for them, as well as those who adjudicate, must be 
interested and experienced in this type of work. The need for suitable 
training for court officials, divorce court welfare officers, solicitors, 
barristers and judges was emphasised by many who responded to our 
Paper. Indeed, much is already being done by professional bodies such 
as the Family Law Bar Association and the Solicitors’ Family Law 
Association, as well as at judicial conferences and meetings. The 
National Family Conciliation Council, the probation service, social 
service departments, the National Marriage Guidance Council and 
other national bodies have all promoted conferences, seminars and 
other training events concerned with conciliation and with the 
provision of assistance to couples involved in divorce proceedings. We 
are well aware that if our proposals are to achieve the objectives we 
have set much will depend upon the professionals involved at every 
stage. If procedures are left to the administration of inexperienced or 
uninterested practitioners or tribunals the changes we advocate will be 
much less effective. 



The position of the litigant 

3.18 In making our recommendations for procedural reform we have been 
particularly concerned about the role of the litigant in the proceedings. 
As we have already stressed, we consider it essential that he should be 
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fully informed not only as to his legal position but also as to the wider 
implications of marriage breakdown. It is, of course, impossible to 
devise legal procedures which will always be straightforward and 
simple for litigants to follow, and we appreciate that it is particularly 
difficult for those who appear without lawyers to advise or represent 
them. We are mindful of the need for litigants to have sufficient 
information about the law and procedures, and for this information to 
be attractively presented and easy to understand. We think that such 
information should be available not only to parties to proceedings, but 
also to the general public from Citizens’ Advice Bureaux, public 
libraries and town halls. It has been drawn to our attention that the 
Family Court of Australia produces a number of information leaflets, 
and we think that consideration should be given to the introduction of 
a similar service here.^"^ We are also concerned that forms which are to 
be filed with the court by litigants as, for example, the statement of 
arrangements for the children and the acknowledgment of service, 
should be set out in such a way as will enable them to be completed 
without difficulty but with all the necessary information.^^ 



See Appendix 3 where an Australian Family Court leaflet is reproduced. 
See Appendix 4 which contains a number of prototypes of such forms. 
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PART IV: RECOMMENDATIONS 
Chapter I: First Steps 



Introduction 

4 1 In any civil proceedings it is necessary that there should be formal 
documents, known as pleadings, setting out the grounds of the 
application and the relief sought. In a matrimonial suit the court has 
very wide powers, ancillary to its power to grant a decree, to make 
orders for financial relief and, where there are children, orders for 
custody and access. So it is essential not only for the court but for each 
of the parties to know from the outset what claims are being made. 
However, we consider that in the early stages of matrimonial 
proceedings the emphasis should be upon providing assistance f^^ me 
parties to resolve the issues themselves, so that the purpose of the first 
pleadings should be to exchange relevant information whilst avoiding, 
so far as possible, contentious allegations. Only when it becomes 
apparent that agreement cannot be reached should contentious 
matters be pleaded which will be relevant to the determination of the 
issues by the court. We fully realise that in some cases by the time the 
petition is filed and proceedings are commenced the parties’ rela- 
tionship will be embittered to such an extent that procedures can do 
little if anything, to help. Nevertheless, we consider that the 
expectation that in the first instance it is for the parties to resolve their 
own differences is of vital importance. 



Terminology 

4 2 In the Consultation Paper we proposed that proceedings should be 
commenced by originating application rather than by petition. It 
would follow from this that the parties would no longer be referred to 
as petitioner and respondent but instead as applicant and respondent , 
or simply as husband and wife. The proposal was supported by the vast 
majority of those who commented on the point. 

4.3 We remain of the view that this change would be desirable for two 
main reasons. First, the present form of petition introduces at the 
outset an accusatorial tone to the proceedings. We believe a form ot 
application in simple modern English would assist in reducing the 
contentious aspect of the litigation and would make it easier for parties 
to understand what is involved. Our second reason concerns the terms 
“petition” and “petitioner”. These terms, which derive from the 
practice and procedures of the ecclesiastical courts, were well suited to 
the law as it was prior to 1971 which required the petitioner not only to 
prove that the respondent had committed a matrimonial offence but 
also to satisfy the court that there had not been collusion or 
condonation. It is precisely because of their association with the 
concept of matrimonial offence that they are singularly inappropriate 
now that the sole ground of divorce is irretrievable breakdown ot 
marriage. A change in terminology to avoid the use of the terms 
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“petition” and “petitioner” would reflect this fundamental change in 
the substantive law of divorce, and would help to remove the 
misconception that one of the objects of divorce proceedings is to 
apportion blame and thus that the mere fact of being the petitioner, 
and by implication innocent, entitles a party to greater consideration in 
questions of ancillary relief and in disputes as to the children. 

4.4 We therefore recommend that the document by which matrimonial 
proceedings are begun should be called an application for a divorce and 
that in all documents the parties should be referred to as husband and 
wife, with the addition of the terms applicant and respondent where this 
is necessary to make it clear which of the two is seeking relief.^ 

4.5 In this Report we use the terms petition, petitioner and respondent 
when referring to the exising procedures, and Application, Applicant 
and Respondent in relation to the reforms which we consider and the 
recommendations which we make. 



The Application and its contents 
Joint Application 

4.6 As the law now stands, one party has to be petitioner and the other 
respondent. It is possible for each to seek a decree of divorce from the 
other at the same time by filing separate pleadings, so that each is 
petitioner for one purpose and respondent for the other, but a joint 
petition is not at present possible. In the Consultation Paper we 
proposed that it should be possible for parties to file a Joint 
Application for divorce in cases under section l(2)(d) of the 1973 Act 
(2 years’ separation and consent). We also asked whether a Joint 
Application should be available on any other section 1 fact. In favour 
of Joint Applications we argued that if the parties were encouraged to 
settle the form of Application for divorce together it would increase 
the chances of their going on to settle other matters, and we pointed 
out that hostility aroused by a petition often spills over into disputes 
about custody or finance. 

4.7 In response to the Paper some reservations were expressed, to the 
effect that a Joint Application procedure could facilitate forgery or 
encourage the presentation of a false case, but in general the concept 
of the Joint Application received overwhelming support. It was 
pointed out that it would go a long way to reduce the adversarial 
element in proceedings and to encourage the parties to resolve their 
own problems. We, too, remain firmly convinced as to the benefits to 
be derived from such a procedure, even if other issues between the 
parties are in dispute. However, among those who supported the 
concept of the Joint Application there was a divergence of view as to 
the section 1 facts in respect of which it should be available. 

^ The form of Application for a divorce (Form 1 in Appendix 4) could very easily be adapted for 
judicial separation or nullity proceedings. 
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Joint Application based on 2 years* separation and consent 

4.8 Section l(2)(d) provides for divorce by consent in cases where the 
parties have lived apart for 2 years. It very obviously lends itself to a 
Joint Application, and our provisional proposal to this effect was 
wholly indorsed. By its very nature a petition based on 2 years’ 
separation and consent does not arouse the hostility which is often 
associated with petitions based on other section 1 facts and it can 
further be said' that parties should be able to apply jointly in section 
l(2)(d) cases, not only because both agree to the divorce, but because 
each would be entitled, with the consent of the other, to apply alone 
on this fact. 



Joint Application on other section 1 facts 

4.9 The concept of a Joint Application seems less appropriate to cases 
where the fact relied on is the adultery or behaviour of one of the 
spouses. The main objections expressed to us were: first, that it is 
unrealistic to believe that parties whose marriage has broken down as a 
result of the adultery or behaviour of one of them could in practice 
agree to present a Joint Application; secondly, that a Joint Application 
would lend itself to the presentation of a false case; and thirdly, that it 
could be used as a bargaining factor, effectively to prevent the weaker 
spouse putting before the court his or her version of events. We think 
that the first of these arguments overlooks the fact that a Joint 
Application would represent nothing more than the parties’ mutual 
recognition of irretrievable breakdown: adultery, or behaviour, on the 
part of one spouse is entirely consistent with the acceptance by both 
parties that their marriage has irretrievably broken down. Further, we 
do not believe that those intent on deceiving the court would find a 
Joint Application procedure any more, or less, to their advantage than 
the existing procedure. The fact is that under the special procedure the 
court does not have the means effectively to investigate whether 
uncontested allegations of adultery or behaviour are true. The court 
would be in no worse position where the parties presented a Joint 
Application. As to the question of unfair pressure, if what is suggested 
is that people will be cajoled into divorce against their will or that a 
person wishing to apply for divorce will be forced to agree an unjust 
settlement in order to obtain his or her spouse’s consent, we do not 
think the risk of this would be increased. It is suggested only that a 
Joint Application should be available, not that it should be the only 
option. 

4.10 It is precisely in cases where the Applicant relies on allegations of 
adultery or behaviour that the Application is likely to arouse 
ill-feeling. It is, therefore, in these cases that the opportunity for 
co-operation, which we believe a Joint Application would present, is 
most urgently required. Further, since adultery and behaviour are not 
grounds of divorce but merely the facts from proof of which 
irretrievable breakdown of the marriage can be inferred, it would be 
illogical to allow Joint Applications on one of the section 1 facts (2 
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years’ separation and consent) but not on the others. We are firmly of 
the view that if it were possible to file a Joint Application this would in 
some cases encourage parties to co-operate in dealing with the 
consequences of the breakdown of their marriage. This we consider to 
be desirable whatever the circumstances leading to the breakdown and 
whichever section 1 fact is pleaded. We therefore recommend that a 
form of Joint Application should be available in respect of all five 
section 1 facts. Nevertheless, we think it highly unlikely that spouses 
would wish to present a Joint Application on either the fact of 
desertion or the fact of 5 years’ separation, since in either case it would 
be open to them to rely instead on 2 years’ separation and consent, 
which we consider to be much the more desirable course to take. 
Whilst it would be illogical to impose an absolute bar upon such Joint 
Applications, we consider that they should be actively discouraged and 
for this reason we have excluded these facts from the form of Joint 
Application which appears in this Report.^^ 



Joint Application with cross-allegations 

4.11 We have so far discussed the situation where only one party is alleging 
that the other’s behaviour or adultery is the cause of the breakdown of 
their marriage. There are many cases where a Joint Application in 
which each party alleged a section 1 fact against the other would more 
accurately reflect the true situation. We can see no objection to 
Applications in this form. Indeed we favour such Applications in 
appropriate cases. In particular, where both parties have committed 
adultery we think a Joint Application would remove the sense of 
injustice which the respondent understandably feels on receiving a 
petition in which his adultery alone is relied on to establish the 
breakdown of the marriage. 



Naming adulterers 

4.12 The provisions of section 49(1) of the 1973 Act^® and rule 13 of the 
Matrimonial Causes Rules 1977 require a person with whom the 
respondent is alleged to have committed adultery to be made a 
co-respondent in the cause, unless he or she is not named in the 
petition and the petition also contains a statement that his or her 
identity is not known to the petitioner. In our Paper we invited 
comments as to whether the present rule should be reversed so that in 
the first instance a person with whom adultery is alleged to have been 
committed should not be named unless an order for costs is sought 
against him. Of those who commented on this question, a substantial 



See Form 2 in Appendix 4. 

Form 2 in Appendix 4 has been designed to accommodate this type of Joint Application. 
Section 49(1) provides that: “Where in a petition for divorce or judicial separation or m any 
other pleading praying for either form of relief, one party to a marriage alleges that the other 
has committed adultery, he or she shall make the person ^leged to have committed adultery 
with the other party to the marriage a party to the proceedings unless excused by the court on 
special grounds from doing so.” 
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majority supported the view that the requirement serves no useful 
purpose in an undefended suit. It was pointed out that far from 
ensuring that the known facts are pleaded in the petition, the 
requirement probably has the opposite effect in some cases where the 
petitioner, preferring not to involve a third party in the suit, states 
falsely that he does not know with whom adultery has been committed 
Even in those cases where the alleged adulterer is identified and made 
co-respondent, it may be questioned whether this has any probative 
value in an undefended case since the court will find the allegation 
proved on the admission of the respondent alone. If there is no 
admission by the co-respondent, as is frequently the case, generally no 
finding is made against him and he is dismissed from the suit. 

4.13 Those who favoured retention of the present rule believed that the 

proposed change would have the effect of encouraging collusive 
Applications based on the alleged, but fictitious, adultery of one of the 
parties. It is said that the chances of detecting such a deception are 
greater under the existing provisions because the court will look warily 
upon cases where the petitioner does not identify the alleged 
adulterer. However, we consider that the scope for such deception 
would m practice be no greater if the present requirement was 
dropped. As we have already said, in an undefended suit the court’s 
ability to inquip into the facts alleged is very limited. In the absence of 
any obvious discrepancy the court will invariably accept the respon- 
dent’s admission as conclusive. ^ 

4.14 We are in agreement with the majority view and we recommend that 
the present requirement as to the naming of an alleged adulterer should 
be revoked. If the suit is defended by the Respondent, then the alleged 
adulterer should be named and served as part of the contested 
proceeding if his identity is known to the Applicant, and he should 
have the right to invervene. But unless he chooses to intervene he should 
not be made co-respondent in the suit. We consider at a later stage 
whether it should continue to be possible for an order for costs to be 
made against a co-respondent. 

4.15 We recommend that the same procedure should apply to the naming 

and joining of a person against whom an improper association is 
alleged. 

4.16 We recommend that, unless the court otherwise directs, the co- 
respondent should not be a party in any custodial or ancillary relief 
proc^dings and so his n^e would appear only in the documents 
relating to the suit itself. It is convenient here to refer to the position of 
a person against whom adultery or an improper association is alleged 
not m the divorce suit but in custodial or ancillary relief proceedings. 
We recommend that he should be given notice of the allegation and 
should be entitled to intervene in those proceedings. 



See par. 4.205. 
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Particulars of alleged behaviour 

4 17 Petitions under section l(2)(b) bused on the fact that the respondent 
has behaved in such a way that the petitioner cannot reasonably be 
expected to live with the respondent” give rise to difficulties more 
often than petitions under other section 1 facts. We are in no doubt 
that part of the reason for this is that such petitions frequently contain 
a catalogue of incidents relied on by the petitioner in support of the 
allegation. In the Consultation Paper we invited comments on this 
problem and suggested one possible way of dealing with it. We 
received a considerable response on this topic. It was generally 
acknowledged that lengthy and detailed particulars of behaviour in the 
petition were unhelpful and could give rise to considerable bitterness 
between divorcing spouses. In considering whether the situation might 
be ameliorated by amending the form of Application or by other 
procedural means, we have looked at the following possibilities. 

(i) ' That the Application itself should contain no more than a bald 
, statement of the fact that “the respondent has behaved in such a 

way that the Applicant cannot reasonably be expected to live with 
s"' him (her)”, but that with the Application would be filed an 

V . affidavit containing the particulars relied on by the Applicant. 

‘ , This affidavit would not be served but would be available to the 
^ Respondent on request. 

(ii) That particulars should be fully pleaded in the Application but 
there should be available a procedure to enable the Respondent 
to put his side of the case without defending the Application. 

(hi) That particulars should be pleaded in the Application but their 
length should be restricted in some way. 

I (iv) That no particulars should be pleaded unless the Respondent 
' defends the proceedings. 



(i) Particulars to be pleaded but not served 

4.18 This is the proposal on which we specifically invited views in the 
Consultation Paper. It was not generally supported. It was argued that 
it would be wrong in principle for allegations to be made in a document 
which was not served on the other party and it would be unjust for a 
decree to be granted on this basis. Far from mitigating any sense of 
bitterness and mistrust, it was said that such a procedure would serve 
only to make matters worse. Human nature being what it is, most 
Respondents would wish to know the particulars relied on in the 
affidavit, and solicitors might well be in breach of their duty of care to 
their clients if they did not insist upon its disclosure. It was asked what 
the status of such an affidavit would be and how in subsequent 
custodial or ancillary relief proceedings the principle of res judicata 
would apply to it. There is also the purely practical matter that if the 
court were required to send the affidavit to the Respondent at his 
request this would inevitably involve additional work for court staff. 
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4. 19 We think there is considerable force in these arguments. It seems to us 
unlikely that many Respondents would be prepared to submit to the 
Application without first obtaining a copy of the Applicant’s affidavit. 
Apart from giving a breathing space for the Respondent between 
receipt of the Application and receipt of the affidavit of particulars, 
which in some cases might lead to a more considered response, this 
procedure would be unlikely to improve matters. 

(ii) An opportunity for the Respondent to put his case 

4.20 The second possibility we have considered is an attempt to deal with 
the problem that under the present procedure it is only by filing an 
answer, thus in effect turning the suit into a defended cause, that the 
respondent can state his side of the case. This can give rise to an 
enduring sense of injustice where the respondent considers the 
petitioner’s allegations to be exaggerated or false, but where he 
recognises that the marriage has irretrievably broken down and that it 
would be futile to defend the proceedings. In some cases the 
respondent may try to negotiate with the petitioner on the particulars 
to be relied on and to secure the withdrawal of certain allegations. In 
other cases the respondent may resort to a letter by which he denies 
the particulars pleaded while admitting the breakdown of the 
marriage. Neither device is satisfactory and each serves to concentrate 
attention on contested allegations of past misconduct. We do not think 
that either provides a solution to the problem. 

(in) Particulars to he limited by rule 

4.21 The third proposal attempts to deal wijth the problem by limiting the 
pleaded particulars. It seems to us that it would be impossible 
effectively to regulate the pleading of particulars in section l(2)(b) 
cases since what is relied on by the Applicant may be a course of 
conduct, illustrated by numerous minor incidents, which has continued 
for a substantial period of time. If particulars are to be pleaded, the 
Applicant should be allowed to plead all relevant matters. It is for the 
Applicant and his legal advisers to decide for this purpose what is 
relevant. 

(iv) No particulars in an undefended suit 

4.22 The possibility of a procedure whereby no particulars of behaviour 
^ need be pleaded was not discussed in our Consultation Paper, but it 

- { ' I was proposed in some of the responses we received. What is suggested 
I is that the Application should state only that the marriage has 
I irretrievably broken down, that the Respondent has behaved in such a 
I way that the Applicant cannot reasonably be expected to live with him 
and, to meet the requirements of section 2(3) of the 1973 Act, whether 
the parties have lived together for a period or periods of more than 6 
months since the occurrence of the final incident of such behaviour. If 
by his acknowledgment of service the Respondent agrees that the 
marriage has irretrievably broken down, admits that his behaviour has 
been such that the Applicant cannot reasonably be expected to live 
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I with him and states that he does not wish to oppose the Application, 
i the court could grant the decree on the Applicant’s sworn confirmation 
i of the contents of the Application. It would follow that at no stage in 
I an undefended suit would the Applicant plead particulars of behaviour 
\ in support of the Application, although it would be necessary to 
\ include in the Application a statement as to the date of the last 
\ incident, together with the date of separation or the circumstances in 
Which the parties have continued to reside under the same roof. The 
Respondent would not, of course, be deprived of his right to seek 
particulars if he so wished. 

4.23 This proposal has the merit of great simplicity, but it raises questions 
of fundamental importance. First, it must be considered whether such 
a procedure would be consistent with section 1(3) of the 1973 Act or 
whether it would so undermine the statutory duty of inquiry still laid 
upon the court as to preclude such a step being taken. have already 
considered the extent to which the court can comply now with this duty 
of inquiry in an undefended suit and we concluded that current 
procedures have already made an effective inquiry well nigh 
fmpdssible.^^ The proposed change would only be taking the special 
procedure one step further and, indeed, could be said to make the 
situation precisely the same as that in the case of a petition in which 
adultery with an unnamed person is alleged. We do not think, 
therefore, that such a change would be precluded by the provisions of 
the statute, although we recognise that with it the remnant of the 
court’s ability to inquire, by considering the nature and weight of the 
Applicant’s allegations, would disappear. 

4.24 Secondly, it may be objected that in practice the effect of the proposal 
would be divorce by consent. In reality, it is already open to the parties 
to obtain a divorce if they are agreed that the marriage has 
irretrievably broken down, if the respondent agrees that he has 
behaved in such a way that the petitioner cannot reasonably be 
expected to live with him and if both are agreed as to the incidents of 
behaviour which are to be set out in the petition. In our view, having 
regard to the present procedure in undefended suits, this is tantamount 
to divorce by consent. Equally, it could be said that a divorce granted 
on the fact of the respondent’s admitted adultery with an unnamed 
person amounts to divorce by consent. Indeed, since the abolition of 
collusion, agreement with regard to divorce is no longer objectionable: 
what is objectionable is the presentation of a false case. We see no 
reason to think that those intent upon deceiving the court would be 
assisted by what is proposed. We think that if deception of the court is 
to occur it is more likely to be as to whether or not the parties have 
continued to cohabit rather than as to the incidents of behaviour relied 
on by the petitioner. 

4 25 We have not found this an easy matter upon which to make a decismn. 
We have no doubt that the practice of reciting allegations of behaviour 

See pars. 2.14 — 2.18 above. 
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in the petition can exacerbate and prolong bitter feelings, and of all the 
section 1 facts it is this one which is more likely than any other to lead 
to a defended suit and to disputed issues as to custody and finance. 
Despite the fact that we did not envisage it as a possibility in the 
Consultation Paper, and despite what we acknowledge to be weighty 
objections to it, we have concluded that this is the best solution to what 
we consider to be a very serious problem. Our reasons for this are as 
follows: 

(i) Such a procedure would shift the emphasis away from the 
particulars of behaviour and guilt to the fact of the breakdown of 
the marriage. This would be wholly in accordance with the spirit 
of the reformed legislation. 

(ii) It would remove what is perhaps the chief cause of the 
exacerbation of bitterness and hostility between the spouses and 
would remove the source of the grievance felt by those 
respondents who see themselves as publicly maligned and with no 
effective means of reply. 

(iii) The court’s ability to inquire in undefended suits is already very 
limited. The potential benefits to be derived from the procedure 
which we recommend should not be sacrificed for the sake of 
preserving the appearance of an effective judicial inquiry which in 
fact cannot be made under the present procedure. 

(iv) Such a procedure would be in keeping with the recommendation 
which we have made that it should be open to the parties to 
present a Joint Application under section l(2)(b) of the 1973 Act. 

4.26 We therefore recommend that no particulars of behaviour should be 
given in an Application under section l(2)(b). 



Claims for custody and ancillary relief 

4.27 The 1977 Rules require that the petition shall conclude with a prayer 
setting out particulars of the relief claimed, including any claim for 
custody or ancillary relief. In the Consultation Paper we raised the 
question whether claims in respect of children and ancillary relief 
should be made not in the Application itself but in separate documents 
to accompany the Application. We included in our Paper prototypes of 
such documents, which required the Applicant not only to state the 
nature of the relief sought but also to provide relevant factual 
information. 

4.28 We make two general criticisms of the present procedure. The first is 
that claims made in the petition are not required to be supported by 
relevant information: there is no obligation to inform the respondent 
of the facts on which the claim is based. Secondly, no procedural 
consequences flow from the making of a claim in the petition. It is 
therefore not uncommon for the petition to include claims which the 
petitioner has no serious intention pursuing. 
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4 29 Some would argue that far from being weaknesses, these are strengths 
of the present system. It is said that the procedure should be as simple 
as possible, otherwise people will be deterred from making claims. It is 
also argued that if claims made in the petition were accompanied by a 
detailed statement of the matters relied on this might antagonise the 
respondent who could well react by defending the petition. Some who 
responded to our Paper suggested that it would be simpler for all 
concerned if the petitioner’s claims continued to appear in a single 
document, irrespective of whether such claims were required to be 
supported by factual statements. 

4.30 As to the question whether a claim should be accompanied by a 
supporting factual statement, our view remains that this would direct 
the parties’ attention to the relevant issues and thence to the possibility 
of a settlement. In relation to children, any claim for custody, care and 
control or access could be included in the statement of arrangements, 
which under the present Rules must be filed with the petition. In 
relation to financial claims, we do not think that it would be unduly 
onerous to require the Application to be accompanied also by a 
statement setting out particulars of the Applicant’s financial situation 
and his or her financial claims. It seems to us that such a procedure 
would assist the parties in identifying and understanding the specific 
issues. It would also focus the minds of the parties on the financial 
consequences of divorce for them and for their children. Since the 
different elements of divorce proceedings are often interdependent, 
we think that the different forms should be bound together or attached 
to each other in some way. 



4.31 We recommend, therefore, that the claim made in the Application itself 
should be confined to the matrimonial relief sought. Claims in relation 
to children should be included in the statement of arrangements and 
ancillary relief claims should be contained in a separate financial 
statement. 



Application to be verified by affidavit 

4.32 In order to emphasise the importance of the Application itself and to 
impress upon the Applicant the need to be truthful, we recommend that 
the Application should conclude with a jurat by which the Applicant 
swears to or affirms the truth of its contents. This, we think, would 
inhibit any inclination on the part of an Applicant to present a false 
case since the penalties for perjury are widely known. It would have 
the further advantage, where the suit is undefended, of enabling the 
court at the initial hearing to accept the statements contained in the 
Application as evidence of the fact on which a finding of irretrievable 
breakdown can be made. The same requirement sSould be observed 
by both Applicants in the case of a Joint Application. 
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Documents to accompany the Application 
Statement of arrangements for children 

4.33 The present Rules require that in every case where there are children 
to whom section 41 applies'*^ the petition must be accompanied by a 
statement, signed by the petitioner personally, containing specified 
information with regard to the arrangements for the children. That 
statement is before the judge when he discharges the duty imposed on 
the court by section 41 at an informal hearing attended by one or both 
of the parties. In the Consultation Paper we made three general 
criticisms of the present form of statement. First, it is often filled in 
with the minimum of information: for example, when asked to state 
“any arrangements which have been agreed for access and the extent 
to which access is to be given”, the petitioner will merely say that 
“reasonable access will be given”, with no information as to the 
existing arrangements. Secondly, the statement is not designed to 
inform the court whether there is likely to be an issue between the 
parents. Thirdly, no encouragement is given to the respondent to file a 
statement either in conjunction with or separate from that of the 
petitioner. We proposed that the requirement to file a statement of 
arrangements should be retained but that, wherever possible, it should 
be prepared jointly by both parties and that in other cases the 
Respondent should be encouraged to file a separate statement. We 
suggested that the statement should be designed to give more 
information about the children’s circumstances and the arrangements 
made for them. We included in our Paper a prototype form which 
asked a number of detailed questions about existing arrangements and 
proposals for the future. 

4.34 The main criticism of our proposals came from those who were 
sceptical about the value of a statement of arrangements, however 
detailed its contents and irrespective of whether it was completed by 
one parent alone or jointly by both parents. It was argued that 
information given at the time of the Application would usually be out 
of date by the time the court considered the matter. Further, it was 
pointed out that there was nothing to prevent the Applicant giving 
false or misleading answers to the questions in the form. Some, 
including a number of circuit judges, said that the children’s 
appointment, at which the judge asks questions of the parties, was a 
more effective means of obtaining accurate information about the 
children and of identifying and resolving difficulties. 

4.35 We see it as the responsibility of parents to make arrangements for 
their children. We believe that the emphasis should be upon the 
importance of continued shared parental responsibility and upon 
encouraging parents to co-operate with each other. We do not think 
that the present procedure sufficiently involves a respondent who does 
not have care and control in the process whereby the children’s 
arrangements are submitted to the court for approval. Nor do we think 

See footnote to par. 2.23 above. 
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the present form of the statement is adequate. It enables the petitioner 
to avoid such issues as there may be and it contains little information 
about the existing arrangements or any changes that are contemplated 
for the future. We consider that a clear and detailed statement by the 
Applicant as to the existing arrangements, together with proposals for 
the future, would assist the parties to co-operate and would provide 
the basis for an exchange of information and views. The statement of 
arrangements should also set out the claims which the Applicant 
makes in respect of the children, including any financial claims made 
on their behalf. We therefore recommend that the requirement to file a 
statement of arrangements should be retained and that it should contain 
much fuller information about the present and proposed arrangements 
as well as a statement of the claims made by the Applicant in respect of 
children. 

4.36 Where at the time of filing the Application the parents have already 
agreed the arrangements for the children, they should be permitted to 
file a joint statement and should be encouraged to do so. The need to 
set out the details about such matters as access and maintenance would 
lend weight to the agreement and would help to ensure that there were 
no misunderstandings. We recommend that there should be provision 
for the parties to file a joint statement of arrangements for the children. 

4.37 Where no joint statement of arrangements is filed we think that the 
Respondent should be encouraged to file his own statement and that 
he should be sent a blank form to enable him to do so. This might 
sometimes give rise to a dispute between the parties, but would be 
preferable to the present situation where the respondent often does 
not take an active part in the proceedings, with the result that 
problems arise at a later date or, as sometimes happens, he loses all 
contact with his children. We therefore recommend that where a joint 
statement of arrangements has not been filed the Respondent should be 
sent a blank form of the statement of arrangements which he should be 
encouraged to complete and file with the acknowledgment of service. 

Financial statement 

4.38 We have already recommended that ancillary relief claims should be 
contained in a separate financial statement to be filed with the 
Application. This statement would also contain information with 
regard to the Applicant’s financial position. It would be filed not only 
when an Applicant seeks financial relief for himself or herself, but also 
when the statement of arrangements for the children contains a 
financial claim on their behalf. The Respondent would also be 
required to file a financial statement dealing with his financial position, 
either where a financial claim is made by the Applicant or where he 
himself makes such a claim for himself or for the children. We believe 
that such a procedure would help to define the issues and would thus 
assist in negotiations which in so many cases are held up by parties 
failing to disclose their financial circumstances. It would also provide a 
basis for the court to make interim orders, particularly in cases which 
are listed for an initial hearing. 
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4.39 The form would be simple. It would require such information as is 
readily available to the party concerned. Where necessary, it could be 
supplemented by evidence or by the production of relevant documents 
at the initial hearing. Where a party’s financial affairs are very 
complex, a form of this kind could at best give only a broad outline or 
an estimate in summary form of his income and property, and in an 
exceptional case the court might give leave for a financial statement 
not to be filed. The Applicant’s form would not contain information as 
to the Respondent’s means, nor would it contain allegations relating to 
conduct or other matters which might be relevant in subsequent 
proceedings if a settlement is not reached. In the same way, the 
Respondent’s financial statement would deal only with his affairs. We 
recognise that some parties would require assistance in completing the 
form, but we envisage that, where appropriate, legal advice and 
assistance would be available for this purpose and we do not think that 
the requirement to complete a financial statement need deter any 
party from claiming relief. We therefore recommend that where the 
Applicant wishes to claim financial relief he should be required to file 
with the Application a financial statement containing a statement of the 
relief sought and information about his financial circumstances.^^ 

4.40 In the Consultation Paper we also proposed that the Applicant should 
file a financial statement in any case involving children. We argued 
that such a statement would be useful to the court in considering the 
children’s arrangements irrespective of whether a claim for financial 
relief had been made. We remain of the view that financial 
information is relevant to the court’s consideration of the arrange- 
ments. But, unless a financial claim is made, we do not think it 
necessary to require the Applicant to file a financial statement merely 
because there are minor children of the family. We propose instead 
that the statement of arrangements should include questions about the 
financial arrangements for the children."^ Where in the statement of 
arrangements the Applicant indicates an intention to claim ancillary 
relief for the children, we recommend that he should be required to 
complete a separate financial statement. 

Information leaflet 

4.41 We proposed in the Consultation Paper that an information leaflet 
should be supplied to each party. Such a leaflet could be given to the 
Applicant either by court staff or by his solicitor and could be sent to 
the Respondent with the Application. This leaflet would contain 
information of a general nature about divorce and would include 
names and addresses of counselling and conciliation organisations. 
This^ proposal met with considerable support and we recommend that 
an information leaflet should be supplied to parties to divorce 
proceedings.'^^ 

See Form 4 in Appendix 4. 

See Form 3 in Appendix 4. 

We have already expressed the view in par. 3. 18- that there is a need for information on 

divorce and related matters and an Australian Family Court leaflet is reproduced in Appendix 
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Certificate as to reconciliation 

4.42 In accordance with section 6(1) of the 1973 Act, rule 12(3) of the 1977 
Rules provides that where a solicitor is acting for a petitioner, a 
certificate with regard to reconciliation shall be filed with the petition. 
In the certificate the solicitor is required to state whether or not he has 
discussed with the petitioner the possibility of a reconciliation and 
given the petitioner names and addresses of persons qualified to help 
effect a reconciliation. As we said in the Consultation Paper, in many 
cases solicitors certify that they have not discussed the possibility of a 
reconciliation or supplied names and addresses. There is no obligation 
upon them to do otherwise. Moreover, no certificate is required 
where, as is very common, the petitioner acts “in person” with the 
benefit of a solicitor’s advice and assistance under the Green Form 
scheme. 

4.43 We remain of the view that the rule serves no useful purpose, and 
amongst those who responded to our Paper there was no support for 
the present requirement. We therefore recommend that section 6(1) of 
the 1973 Act should be repealed. We believe our proposed information 
leaflet would be a more effective means of bringing those organisations 
which can assist with reconciliation to the notice of both parties. 



Notice of intention to file 

4.44 In the Consultation Paper we raised the question whether the 
Application should be preceded by a notice to the Respondent. Our 
suggestion was that such a notice would not only reduce the shock of 
receiving an Application but would also provide an opportunity for 
both parties to consider the situation and to seek advice and help. 



4.45 We no longer make any proposal to this effect. We share the view of 
most of those who commented on this suggestion that, in the absence 
of generally available pre-court conciliation, a notice of intention 
would in the majority of cases be a mere formality. We are also 
concerned that the effect of placing this obstacle in the Applicant’s 
path might be to increase the number of applications for injunctions. If 
this were to happen, it would undermine the effectiveness of those of 
our recommendations which are designed to introduce a more 
conciliatory approach to divorce proceedings. Nevertheless, whilst we 
do not recommend a formal requirement to send a notice to the 
Respondent, we take the view that in a great number of cases it would 
be appropriate for a solicitor acting for an Applicant to write a 
moderately worded letter to the Respondent before the Application is 
filed. It would often be desirable to enclose with the letter a copy of 
the information leaflet which we have recommended should be 
supplied to both parties. 
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The position of the Respondent 

4.46 We commented in the Consultation Paper that the present procedure 
places the respondent under immediate pressure to take decisions. The 
breakdown of a marriage is a time of emotional stress, particularly for 
a respondent who has no wish to be divorced, and yet it is vital that he 
or she should be able to make a considered response to the 
proceedings. In comparison with the present procedure, it could be 
said that our proposals would make greater demands on the 
Respondent. At present he receives only the petition, the notice of 
proceedings and, if there are children, a brief statement of arrange- 
ments. His response to these documents is made in a single form, the 
acknowledgment of service, which requires answers to only twelve 
questions. Under our proposals he would receive not only these 
documents but also an information leaflet and, in many cases, a 
financial statement. Even under the existing procedure, many respon- 
dents react to the petition by doing nothing at all, or by stating an 
intention to defend, or by making claims simply to be difficult. There is 
an obvious risk that by increasing the amount of paper which the 
Respondent receives, and by requiring him to file financial statement 
in any case where the Applicant makes a financial claim, more 
Respondents will fail to return the acknowledgment of service or 
otherwise attempt to obstruct the proceedings. 

4.47 We regard the existing position as manifestly unsatisfactory. The 
present procedure is designed to operate with a minimum of 
participation by the respondent, and may leave him with the 
impression that nothing he says will make any difference and that he 
has no constructive role to play. The result is that the acknowledgment 
of service is frequently completed without the benefit of professional 
assistance and consequently does not accurately reflect what the 
respondent would wish to achieve. In various ways our proposals 
attempt to minimise the contentious aspects of the Application itself, 
to enable the parties to identify the issues and to assist them in seeking 
agreement. Such an approach could not possibly work if the 
Respondent felt excluded and confused, as we believe he frequently 
does under the existing procedure. We accept that the procedure 
which we are proposing would require more legal advice and assistance 
to be made available to both parties at an earlier stage. We believe that 
with such advice it would be possible for the Respondent within 28 
days to consider and reply to all aspects of the Applicant’s case. We 
would hope that this period would also be used for negotiation or 
conciliation. We do not believe that the effect of our proposals would 
be to increase pressure on the Respondent, but rather to make it easier 
for him to deal with the proceedings constructively. 

Documents to be filed by the Respondent 
Acknowledgment of service 

4.48 The Application, together where appropriate with the Applicant’s 
statement of arrangements and financial statement, would be served 
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on the Respondent. He would also receive blank forms of the 
statement of arrangements and financial statement which he would be 
invited to complete. It would then be for the Respondent to decide 
what response to make to the Application, to consider any claims 
made by the Applicant, and to decide what claims he might himself 
wish to make in respect of the children or ancillary relief. 

\A9 The acknowledgment of service is the document by which the 
respondent informs the court that he has received the petition and 
responds to the matters raised in it. We propose that it should continue 
to serve these purposes, and we include a prototype as Form 5 in 
Appendix 4. 

Respondent’s statement of arrangements for children 

4.50 We have already commented that one of the criticisms made of the 
existing procedure is that the respondent is not encouraged to file a 
separate statement of arrangements. We have recommended that it 
should be possible for parties to file a joint statement, and that in other 
cases the Respondent should be clearly informed of his right to file a 
separate statement. 

4.51 We recommend that where the Respondent wishes to claim custody or 
access he should file a statement of arrangements with the acknowledg- 
ment of service. We have considered whether the Respondent should 
be required to file a statement of arrangements in any case where it 
appears from the Applicant’s statement that the children are living 
with the Respondent. Although we think it highly desirable in these 
circumstances that a statement should be filed by the Respondent we 
consider that it would be difficult to enforce this requirement. We 
would, however, point out that if the court is not satisfied as to the 
arrangements on the basis of the information provided, it can adjourn 
the section 41 appointment until sufficient information is available. 

Respondent’s financial statement 

4.52 We recommend that in any case where a financial statement is filed with 
the Application, and in any other case in which the Respondent wishes 
to claim financial relief, a financial statement should be filed with the 
acknowledgment of service. The Respondent’s financial statement 
would be in much the same form as the Applicant’s. We do not 
recommend that it should include comment on the Applicant’s 
statement, since at this stage the object is merely to exchange 
information. There are many cases in which simple forms, submitted 
by both parties, could give not only a full account of the parties’ 
income and property but also sufficient information to estimate their 
needs. The Respondent, as well as the Applicant, should be asked to 
bring to court important documents such as, for example, pay slips. 
The forms would provide the basis for negotiations between the parties 
and should also enable the court to make consent orders or interim 
orders at the initial hearing in those cases where one is to take place. 
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Chapter 2: The Initial Hearing 



Introduction 

4.53 We have discussed in Part III of this Report our reasons for 
recommending that an initial hearing should take place at an early 
stage in a matrimonial suit and the objectives which we hope it would 
achieve. We recommend that the parties, together if they wish with 
their legal advisers, should attend an informal hearing before a 
registrar. The hearing would have the following purposes: 

(a) Where the parties are in full agreement: to enable the court to 
make all necessary orders, including the grant of a decree and, 
where appropriate, a declaration of satisfaction as to the children’s 
arrangements under section 41 of the 1973 Act. 

(b) Where the parties are in partial agreement: to enable the court to 
make consent orders, including the grant of a decree if that is 
agreed, and otherwise to define the issues in dispute; to enable 
conciliation to take place; and to enable the court to give 
directions in preparation for the hearing of the issues which remain 
in dispute after conciliation and to make interim orders, for 
example as to maintenance and access. 

(c) Where the parties are in total disagreement: to enable the court to 
define the issues; to enable conciliation to take place; to enable the 
court to make interim orders and to give directions leading to the 
resolution of all issues. 

For reasons which we discuss later in this Chapter we do not 
recommend that there should be an initial hearing in every case. 



Conciliation at the initial hearing 

4.54 We discussed conciliation generally in Part II where we noted that the 
response to the Consultation Paper was overwhelmingly in favour of 
the availability of conciliation in matrimonial proceedings. We now 
consider conciliation in the context of the initial hearing. 

4.55 In the Consultation Paper we proposed that it should be the duty of the 
registrar at the initial hearing to consider whether or not to refer 
parties to a welfare officer or other conciliation officer. We envisaged 
that in the majority of such cases conciliation would take place in the 
precincts of the court and that, following the conciliation appointment, 
the parties would return to the registrar for appropriate orders to be 
made. Where conciliation did not result in agreement we proposed 
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that the court should have power to adjourn for further conciliation in 
an appropriate case, but in general it was our view that a short 
conciliation appointment, to take place at court on the same day as the 
initial hearing, would normally give the parties sufficient opportunity 
to explore the issues and seek agreement. 

4.56 A number of reservations have been expressed to us with regard to this 
proposal. In particular, it is argued that there is a risk that if 
conciliation were to take place at court on the day of the hearing the 
parties would feel themselves under considerable pressure to reach 
agreement. For example, there may be insufficient time for them to 
consider and seek advice on the terms of any agreement before 
presenting it to the court. They may feel pressure from the very fact 
that they are in the precincts of the court or from what they take to be 
the court’s expectation that matters should be resolved there and then. 
They may see the welfare officer as a representative of the court since 
there would be little opportunity for him to establish his neutrality. For 
these reasons it is now our view that immediate conciliation within the 
court premises would sometimes be inappropriate. Nevertheless, we 
continue to think that it is highly desirable that the opportunity for 
conciliation should be available at the intitial hearing itself. Above all 
else the hearing will provide an early opportunity for each party to 
express his or her view and this may well be a prelude to conciliation. 
Some parties will wish to attempt to settle all disputed issues at court 
on the day of the initial hearing. We can see no objection in principle 
to this, provided that all the necessary facilities and the time are 
available and that there is no doubt that each is acting freely, with full 
knowledge of what is involved and under no pressure from any source. 
We therefore recommend that concilation should be available at the 
initial hearing. 

4.57 However, we accept that in many cases it would be necessary to 
adjourn the hearing to enable conciliation to take place. The 
desirability of such an adjournment would, we think, be a matter to be 
considered by the parties after a preliminary interview with a welfare 
officer. In such an interview it would be the role of the welfare officer 
to discuss with the parties the nature of conciliation and for the parties 
to decide, in consultation with him, whether the hearing should be 
adjourned for this purpose. We recommend that any adjournment for 
conciliation should be for a specified period of time to ensure that the 
hearing is resumed without unnecessary delay, though there would be 
no objection to the adjournment being extended with the consent of 
both parties. 

Whether conciliation should be compulsory 

4.58 In the Consultation Paper we proposed that in the first instance it 

should be a matter for the court to decide whether conciliation would 
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be appropriate and we envisaged that in reaching a decision it would | 
take into account the views of the parties. Amongst those who 
responded some argued that conciliation should be compulsory. It was t 
their view that since conciliation is merely an opportunity for ; 
discussion and for seeking agreement, and since it is generally in the t 
best interests of all concerned that differences should be resolved by j 
agreement, there can be no reasonable objection to parties being s 
referred by the court to a conciliator. Against this, it was argued that 
since the success of conciliation depends entirely on the co-operation 
of the parties, nothing would be gained by making conciliation a 
mandatory requirement in disputed cases. 

4.59 It seems to us that there can be no objection to the court, through the 
divorce court welfare service, advising parties of the availability of | 
conciliation and encouraging them to make use of this service. 5 
However, the decision whether to take part in conciliation must rest | 
with the parties because, if it is to succeed, their willing participation J 
and co-operation are essential. We therefore recommend that the court I 
should have power to refer parties to a welfare officer for the purpose of f 
discussing the nature of conciliation and its relevance to the dispute in 
which they are engaged, but that the decision whether to take part in 
conciliation should be for the parties. Although we have described this 
as a two-stage process, we envisage that in some cases, where there is a 
willingness to discuss matters with the welfare officer, the referral may 
quickly develop into a conciliation appointment. 

Whether conciliation should be privileged 

4.60 An issue which was raised by some of those who responded to the 
Consultation Paper was whether conciliation should be confidential or 
whether at a subsequent hearing evidence as to offers of settlement 
made or facts disclosed in conciliation should be admissible. Our firm | 
view is that conciliation requires that there should be a full and free 
exchange between the parties and that this is unlikely to occur if there 

is a possibility of matters disclosed in conciliation being referred to in 
subsequent proceedings. We would wish to see absolute privilege 
attaching to conciliation. Having said that, however, we are also of the 
view that this is not strictly a procedural matter but is rather a question 
of the admissibility of evidence to be determined by the court. 



Whether the same welfare officer should both conciliate and report 

4.61 In the Consultation Paper we drew a distinction between an 
adjournment for conciliation and an adjournment for the preparation 
of a welfare report. We argued that whilst the object of conciliation is 
to enable parties to take decisions for themselves, the purpose of a 
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welfare report is to assist the court in determining contested issues. We 
concluded that these two functions should not be carried out by the 
same officer in any particular case. 

4.62 This argument was criticised by a number of those who responded to 
our Paper, some of whom commented that it was their practice, as 
welfare officers, to carry out both these functions. The point was 
forcefully made by our critics that a welfare officer who is asked to 
prepare a report for the court may be able to assist the parties in 
settling the matters in dispute. With this we do not disagree, and we 
are in no doubt that assistance of this kind can be of considerable 
value. However, we think it important to draw a distinction between 
proceedings up to and including the initial hearing, when the onus is on 
the parties to seek an agreed solution, and proceedings thereafter, 
when responsibility shifts to the court to determine contested issues 
according to the evidence. Whilst conciliation is directed towards 
achieving an agreed solution, the object of a welfare report is to assist 
the court in deciding a contested matter. The role of the conciliator is 
to discuss the issues with the parties in order to help them to reach 
their own agreement and anything said in the course of such interviews 
should, we think, be absolutely privileged. It is not for the conciliator 
to assess the situation and propose his own solution. By contrast, it is 
the role of the reporting officer to report what he sees and hears and to 
offer the court his assessment of the situation and, where appropriate, 
to make a recommendation. In our view these two activities are so 
different as to be incompatible. 



4.63 We therefore recommend that the same officer should not both 
conciliate in a case and later report on it. We concede that where 
conciliation does not result in agreement and a welfare report is 
ordered there will be an element of duplication of work as the second 
officer familiarises himself with the facts of the case. However, we 
would suggest that since conciliation should reduce and define the area 
of dispute the reporting officer’s investigative task would accordingly 
be made simpler. 



Whether conciliation should he confined to custodial issues 

4.64 It was the view of some commentators that conciliation should be 
confined to questions of custody and access. They argued that in 
respect of financial issues legal advice is essential and the weaker party 
often needs the assistance of a lawyer in negotiations. They pointed 
out that divorce court welfare officers have no professional expertise in 
matters of finance or experience of advising in respect of a contested 
divorce suit. 
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4.65 Whilst such evidence as we have seen tends to suggest that of the 
various issues in matrimonial proceedings those relating to custody 
and, more particularly, access are most susceptible to conciliation, we 
do not agree that conciliation by welfare officers is inappropriate to 
other disputes. In particular we think that conciliation in regard to the 
suit itself could be most helpful and it is mainly for this reason that we 
recommend that an initial hearing should take place where the 
Respondent in his acknowledgment of service has indicated his 
intention to defend. In respect of financial matters we agree that the 
need for professional advice is much greater than in relation to custody 
and access agreements or even in relation to the suit. Nevertheless, we 
believe that there is still potential for conciliation, although it is most 
advisable that the parties should seek legal advice before concluding 
financial agreements'*^. 



Orders to be made at the hearing 

Consent Orders 

4.66 An early hearing of the kind we propose would provide a convenient 
opportunity for the court to make consent orders. This the court could 
do on the basis of the parties’ written statements as to the children and 
finance. It would, of course, be open to the court to ask questions of 
the parties and to refuse to make the order in the agreed terms if it 
required further information or was not satisfied that the parties fully 
understood the legal effect of what was proposed. The financial 
statement, properly completed, should provide sufficient information 
for the court to make consent orders for financial relief under section 
33 A of the Matrimonial Causes Act 1973. We recommend that the 
court should have power to make consent orders at the hearing. 

Grant of decree 

4.67 In two respects the proposal that the court should have power to grant 
a decree at the initial hearing is a departure from existing practice. The 
first is that initial hearings would normally be taken by registrars, as 
compared with the present requirement for the decree to be 
pronounced by a judge. The second is that the initial hearing would 
take place in chambers, whilst the present rule is that the decree must 
be pronounced in open court. We raised both these matters in the 
Consultation Paper and consider them later in this Report'*® but the 
proposals which we made received overwhelming support and accor- 
dingly we recommend that a registrar should have power to grant a 
decree at the initial hearing. 

See pars. 4.76-4.77. 

The Family Law Bar Association has recently launched a conciliation scheme which is 

confined to financial issues. 

See pars. 4.94 and 4.106. 
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4.68 However, some concern was expressed about our suggestion that the 
contents of the Application might be proved by oral evidence. We now 
propose that the Application should be a sworn document, so that oral 
evidence would be confined to proof of service and matters in respect 
of which the court may seek clarification and explanation such as, for 
example, whether the parties are living in the same household. We do 
not believe that oral evidence on such matters would stir controversy, 
but it would save time and expense in cases which might otherwise 
have to be adjourned for further evidence to be produced. 

Certificate of satisfaction under section 41 

4.69 We recommend that where a decree is granted the court’s duty to 
satisfy itself as to the arrangements made or proposed for the children 
should normally be discharged at the hearing. In every case to which 
section 41 applies the court will have the Applicant’s statement or a 
joint statement of arrangements, and in some cases the Respondent 
will have filed a separate statement. The Applicant, and we hope the 
Respondent, will be present at the hearing to answer any questions the 
court may wish to ask. Where the parties are in agreement there 
should normally be no difficulty in the court inquiring into the 
arrangements and, where appropriate, granting a certificate under 
section 41. In other cases the court may seek the immediate assistance 
of the welfare officer present or may adjourn the initial hearing for a 
welfare report to be prepared or for the Respondent to attend. Where 
there is a pending dispute as to care and control the court may decide 
not to grant a section 41 certificate though the hearing will provide a 
good opportunity for issues to be raised and this of itself might assist 
parties to reach agreement on the future arrangements for their 
children. The recommendation that the court, in the person of a 
registrar, should be able to grant a certificate at the hearing is a 
departure from the present practice which is to reserve this matter to a 
judge. We consider this further in Chapter 4. 

Interim orders 

4.70 Where issues remain in dispute, it may sometimes be appropriate to 
make interim orders at the hearing. The most common examples 
would be orders for periodical payments or access. We consider that 
the parties’ statements, supplemented where appropriate by oral 
evidence at the hearing, should provide sufficient information for this 
purpose. We recommend that the court should have power to make 
interim orders at the initial hearing. 

Final orders other than by consent 

4.71 Where the issues are relatively straightforward and sufficient informa- 
tion is available, it may be possible to make final orders in contested 
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matters at the hearing and we recommend that the court should have 
this power. We have in mind issues as to the frequency of access visits, 
or as to the amount of periodical payments in a case where the parties’ 
means can be ascertained from the information provided in their 
respective financial statements. 

Directions 

4.72 In disputed matters the hearing will enable the court to give directions 
for the exchange of affidavits, discovery and other such matters. We 

also recommend that at the initial hearing the court should normally fix 
a hearing date, or a date for further directions to be given. 

Application of the hearing to different types of case 

4.73 In the Consultation Paper we invited comments on whether it would 
be desirable to fix an initial hearing in all cases or whether the court 
should be given a discretion to dispense with it, particularly in cases 
where no children were involved. We suggested that a strong argument 
could be advanced for having a hearing in every case even where the 
parties were wholly agreed. However, this was not generally sup- 
ported. The majority of those who responded were firmly in favour of 
a more limited approach, though there were differing views as to the 
classes of case in which it would be proper to dispense with the 
hearing. 

Cases where there are children 

4.74 The general view expressed to us, with which we agree, was that an 
initial hearing should take place in every case where there is a child to 
whom section 41 of the 1973 Act applies.'^® Where the parties are in 
agreement, such a hearing would enable consent orders to be made 
and would provide the court with an early opportunity to ensure, 
normally in the presence of both parents, that those arrangements 
which have been agreed are indeed working satisfactorily. Where the 
parties are in dispute, the hearing would bring them together at an 
early date, which could be of considerable importance where 
communication has already broken down. It would enable the court to 
consider all the aspects of the case and to give directions for a speedy 
hearing of unresolved issues and to make interim orders, all of which 
could be of vital importance for the wellbeing of any children. In 
proposing that such a hearing should be held it is one of our objectives 
that both parents should be involved at the outset of the proceedings in 
making proper arrangements for their children’s lives in an endeavour 
to reduce the impact of the break-up of their family and home. 

See footnote to par. 2.23 above. 
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4.75 We therefore recommend that there should be an initial hearing in 
every case vt^here there are children to whom section 41 applies. 



Cases where there are no children but where the Respondent intends to 
oppose the Application 

4.76 Defended matrimonial proceedings, whether or not they reach the 
stage of a hearing, heighten feelings of hostility, resentment and 
anxiety. If a respondent pursues his defence to a full trial it is a 
humiliating and costly experience for both the parties. If he or she is 
precluded from doing so for financial reasons then bitter feelings of 
injustice and resentment may remain. We think that where the 
Respondent has indicated in the acknowledgment of service an 
intention to oppose the Application, considerable advantages could 
flow from having an initial hearing, even where no minor children are 
involved. It would enable the court to define the issues between the 
parties and conciliation could take place where that appeared to be 
appropriate. The Respondent would be able to put his point of view 
either to the court or in conciliation without filing an answer. Even if 
the issues could not be resolved, the hearing would ensure that both 
parties were aware of the implications of defended proceedings and 
each would have the opportunity to hear the other’s point of view. We 
believe that this procedure would help to remove the sense of injustice 
to which we have referred and would be likely to reduce the number of 
cases in which defended suits proceed to a full hearing. 

4.77 We recommend that the court should fix an initial hearing where in the 
acknowledgment of service the Respondent states an intention to oppose 
the Application. 



Cases where there are no children but where there is a financial issue 
between the parties 

4.78 We have considered whether there should be an initial hearing in cases 
where, following the exchange of financial statements, it appears that 
there is a contested financial issue. It might be argued that precisely 
the same considerations apply to a financial dispute as to a dispute 
about custody or access, and that insofar as an initial hearing would 
help to define the issues and promote agreement it would be of value. 

4.79 There seem to us to be a number of reasons for distinguishing between 
a case where there is a dispute about children and one where there are 
no children but there is a dispute about ancillary relief. The first is that 
where there are children the court has a duty to satisfy itself, as soon as 
possible, as to the proposed arrangements. Secondly, we think that in 
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many cases where there is a financial issues more time and further 
information will be required if negotiations are to succeed. Thirdly, we 
consider that conciliation is less likely to assist in the resolution of 
financial disputes than in relation to disputes about custody and access. 

I 

f 

4.80 We believe that in cases of this kind an initial hearing would often be a 
formality. Its only value would be in the directions that could be given 
leading to an early hearing, and there would be many cases in which 
directions given at this stage would not greatly assist. In any event, we 
think it should be open to each party to apply at any time for directions 
or for a hearing date. We take the view that in a complex financial case 
a pre-trial review, after affidavits have been exchanged and discovery 
has taken place, would normally be more useful than an initial 
hearing. 

4.81 We do not therefore recommend that the court should list such cases j 

for an initial hearing. 1 



Cases where there are no children and where everything is agreed 

4.82 In such cases the court is asked to grant a decree and, possibly, to 

make consent orders for ancillary relief. We are satisfied that no 
purpose would be served by requiring the parties to attend a hearing in | 
these circumstances, provided that all the necessary information is j 
contained in documents before the court which will enable it to make I 
any consent orders for financial relief in accordance with section 33A | 
of the 1973 Act. j 

I 

I 

4.83 We recommend that a modiOed form of special procedure should be j 

retained for cases where there is no initial hearing.^^ I 



The listing of initial hearings 

4.84 Where it appears from the Application that there are children to whom | 
section 41 applies we recommend that on the Application being filed the | 
case should be listed by the court for an initial hearing. We think that | 
the appointment should be listed to take place approximately 10 weeks I 
after service of the Application. This will allow sufficient time for the | 
Respondent to take advice and to complete the various forms. It will | 
also allow time for negotiations to take place prior to the hearing. In j 
cases where there are no children, we recommend that a hearing should 
be fixed by the court on receipt of the acknowledgment of service if it j 
discloses an intention to oppose the Application. j 

See par. 4.168. I 

See pars. 4 . 92 - 4 . 93 . i 
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4.85 We are aware that if in children’s cases the hearing is listed by the 
court on receipt of the Application, there will inevitably be a number 
of hearings which will be abortive either because the Respondent has 
not been served or because the Applicant is unable to prove service. 
Nevertheless we take the view that the interests of the children require 
that the hearing should take place as soon as possible so that the court 
may consider the arrangements for them, and we have no doubt that in 
this respect their interests must prevail. There will, of course, be a 
heavy responsibility upon a solicitor acting for an Applicant to ensure, 
wherever possible, that service of the proceedings upon the Respon- 
dent can be proved. 



Attendance of parties 

4.86 If the initial hearing is to achieve its objectives, both parties, 
accompanied by their legal advisers if they so wish, should attend. In 
relation to children, we have emphasised joint parental responsibility 
and the importance of communication between parents if lasting 
agreements are to.be made. In relation to a defended suit, the hearing 
would serve little purpose if the Respondent was not present. We place 
considerable importance on the active involvement of the parties at the 
hearing. As we have already said, it is intended to be inquisitorial. We 
think it is an occasion when the parties should speak for themselves 
and not be relegated to sitting silently at the back of the room. 

4.87 We therefore recommend that in every case where an appointment is 
fixed the Applicant should be required to attend. As regards the 
Respondent, he should be encouraged to attend. This could be done 
by a suitably worded notice. Where the Respondent instructs a 
solicitor, it would be the solicitor’s duty to advise him to attend the 
appointment. In cases where the Respondent has care and control of 
the children it would be open to the court to adjourn the hearing for 
him to attend. Where a Respondent who has indicated an intention to 
oppose the Application fails to attend, it should be open to the court to 
fix a further appointment, or to give leave to the Applicant to proceed 
notwithstanding. We recognise that there are cases where it will not be 
practicable for a party to attend, for example if he lives overseas, and 
provision would have to be made for this. In cases where the parties file 
a Joint Application we recommend that both parties should attend. 



Attendance of lawyers 

4.88 Although the initial hearing is intended to be an occasion when the 
parties participate directly rather than through lawyers, we neverthe- 
less take the view that it should be open to them to be accompanied by 
their legal advisers if they so wish. In most cases we envisage that they 
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will already have taken legal advice and where agreements have been 
or are about to be, concluded it may be of great importance that those 
legal advisers are present to assist at this stage. In a complex case, 
where it is expected that detailed directions from the court will be 
necessary, the attendance of lawyers may again be advisable. It must 
not be overlooked that despite the fact that the hearing will be 
informal, it is a step in the proceedings and orders may be made which 
will have important and far-reaching consequences for the parties 
involved. We therefore think it would be wrong to deny them legal 
representation. 

Attendance of children 

4.89 In the Consultation Paper we raised the question whether children 
should attend the hearing. In favour of attendance, it is said that the 
presence of children is helpful in resolving disputes. This is the 
experience in the Principal Registry where parties are asked to bring 
their children aged 9 or over to conciliation appointments which are 
concerned with the questions of custody or access. It is also argued that 
the children s feelings should be taken into account as a matter of 
course in every case. 

4.90 For a number of reasons we have come to the conclusion that we 
should not recommend the attendance of children at the initial ' 
hearing, even in cases where there is a dispute as to custody or access. 
The first is that the hearing will not be concerned only with the 1 
contested children’s issue but will normally be the occasion for ! 
granting a decree and for making financial orders. Secondly, we wish 

to emphasise parental responsibility for the children’s arrangements. 
Not only do we believe that it is properly the responsibility of parents 
to make satisfactory arrangements, but that the parents are also 
responsible for putting those arrangements into effect - sometimes 
against the wishes of the child concerned. Thirdly, we are concerned 
more generally about requiring children to attend court in order to 
assist in the resolution of parental disputes. It would be unrealistic to 
suppose that parents would not seek to exert pressure on their children 
so that by the time the case was fixed for hearing it would be apparent 
to the child that he was being asked to take sides in the dispute. 
Finally, there is the practical, but nonetheless important, problem of 
accommodation. We do not think it desirable that children and 
disputing parents should be brought together to face each other across 
a crowded corridor. In cases where there has been a breakdown of 
communication, or where there is considerable animosity between : 
parents, the children’s attendance would not only be upsetting for the 
children themselves but would be an additional emotional burden for 
the parents. This problem could be considerably reduced by the 
provision of suitable accommodation, but at present very few courts ' 
have any facilities for children. 
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Chapter 3: The Matrimonial Suit 



Introduction 

4.91 In this Chapter we consider the procedures leading to a decree being 
granted in an undefended divorce suit where there is no initial hearing, 
and the procedures for defended suits. We also consider various 
matters which we raised in the Consultation Paper and which are 
common to both undefended and defended cases. We conclude by 
reviewing our recommendations in relation to other matrimonial suits, 
including nullity and judicial separation. 



Modified special procedure 

4.92 In an unopposed case where there are no children to whom section 41 
of the 1973 Act applies we have recommended that no initial hearing 
should take place. We think that the court should be able to grant a 
decree and to make consent orders for financial relief in the absence of 
the parties. This means that a modified form of special procedure will 
continue to apply. It will, however, remain open to the registrar, in 
appropriate circumstances, to call for the attendance before him of the 
Applicant or to refer the case to a judge for determination on oral 
evidence. But normally this should not be necessary. 



4.93 In outline we recommend the following procedure. When an ack- 
nowledgment of service has been returned to the court, the Applicant 
will be required to complete a formal affidavit identifying the 
Respondent’s signature on the acknowledgment of service form. This 
affidavit will be sent to the court together with the draft minutes of any 
consent order which the court is asked to make. Provided the registrar 
has sufficient information, the court office will send a notice to the 
parties telling them the date when the decree will be granted by the 
registrar and, where appropriate, when any consent orders will be 
made. It will be open to either party before that date to make an 
application opposing either the grant of the decree or the making of 
any order. In the absence of any such application, the decree will be 
granted. The parties will not be required to attend court. A form of 
modified special procedure will also apply where a Joint Application 
for divorce is filed and there are no children to whom section 41 
applies. 



See pars. 4.78-4.83 above. 
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4.94 



Jurisdiction of the registrar 

that a registrar should have power to grant a 

Dresen; "ew that this is not a radical departure from the 

LtitipH whereby the registrar certifies that the petitioner is 

roninit ? * to this effect which was made in the 

cor^^, , u“ overwhelming support from those who 

C'Ornrnented on it. 



4.95 



Directions in defended suits 

,^itiilT.f procedure up to and including the 
intenli,.^ t ®' pt^opo^oh that in every case where an 

sei^ke an° °PP°fo ‘he Application is stated in the acknowledgment of 

S b; tL A 1 ”ir“ particulars have been 

Re^jnnifrf applicant. We envisage that in many such cases the 

Swht h r'’°‘ r®*’ hooting 

C^sefthe rS *0 grant a decree. However, in other 

and it “*“* °° defending the proceedings 

DarticiiIarA tho oourt to give directions for the filing of 

S^nns wUT f by the Respondent. These 

L fita PtoPos^h procedure detailed particulars will 

be filed only in cases where the Respondent intends to defend - and 

fomprotisf “ 



Pre-trial review in defended suits 

4.96 We are concerned that once a case has become defended it should not 
thereafter be allowed to lie on the court file until such time as the 
Applicant sees fit to apply for a hearing date. We consider that the 
initial hearing wiU give ample opportunity for the parties to consider 
eir respective positions, and for the Applicant to decide whether he 
or she wishes the matter to proceed to the grant of a decree. Indeed 

parties require legal aid we envisage that 
after the initial hearing has taken place there is likely to be further 
elay while the grant of a full legal aid certificate is considered. 
Nevertheless, once the case has reached the stage of becoming a fully 
contested suit we can see no advantage in allowing the parties to delay 
the proceedings. On the contrary, since the resolution of ancillary 
issues necessarily depends upon a decree being granted it is desirable 
that this question should be determined at the earliest opportunity. 

See par. 4.67 above ~ ~ ~ — — ___ 
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unless the parties wish to attempt a reconciliation. Just as it would be 
unfair to the Applicant if the Respondent was able to delay the 
proceedings, so too a Respondent who wishes to contest allegations 
should not be prevented from doing so by the Applicant’s delay in 
applying for directions and a hearing date. For these reasons we 
recommend that on giving directions at the initial hearing for the filing 
of pleadings the court should normally fix a date for a pre-trial review. 



4.97 The pre-trial review will provide an opportunity for a review of the 
case, in the light of the pleadings which were not available at the initial 
hearing. We envisage that, as now happens in courts where pre-trial 
reviews are mandatory in defended suits, many cases will be settled at 
or following the review. In other cases, at the pre-trial review the court 
will give directions for trial and fix a hearing date. It is essential that 
the parties should attend the pre-trial review and, where they are 
legally represented, that they should be accompanied by legal advisers 
who are fully conversant with the facts of the case. 



Jurisdiction of the Judge 

4.98 In the Consultation Paper we expressed the view that where a suit is 
fully contested it should continue to be heard by a judge. Such a case 
can be lengthy and can involve difficult findings of facts. This view was 
generally supported and we see no reason to depart from it. We do, 
however, welcome the change, introduced by section 33 of the 
Matrimonial and Family Proceedings Act 1984, which, when it comes 
into force, will confer jurisdiction on designated divorce county courts 
to try defended divorce. 



Hearings in open court: press reporting 

4.99 The question whether defended divorce suits should continue to be 
heard in open court is closely related to the question of press reporting 
and we have considered them together. In response to our Consulta- 
tion Paper, there was considerable support for the view that since the 
breakdown of a marriage is essentially a private matter it is 
inappropriate that the parties should be required to give evidence in 
public. If we thought this was the only consideration we would have no 
hesitation in recommending that defended divorce should in future be 
heard in chambers. However, we are concerned that to recommend 
private hearings because divorce is a private matter would be to 
disregard the genuine concern that too many hearings already take 
place in private. The public interest in the administration of justice, 
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which relates to such disparate matters as the fairness of the law, the 
justice of a particular judicial decision and the conduct of the hearing, 
requires that as a general rule proceedings should take place in public. 
There must be exceptions to this rule, but in matrimonial and other 
family proceedings a public hearing is itself the exception. Several of 
those who responded to our Consultation Paper urged us to consider 
not whether defended divorce should be heard in private but instead 
whether some of the matters which now take place in chambers, for 
example contested financial applications, should be heard in open 
court. 

4.100 The reporting of matrimonial proceedings is governed by the Judicial 
Proceedings (Regulation of Reports) Act 1926, which permits the 
press to publish the names and addresses of the parties to the suit and 
the judgment of the court, but not the evidence. The effect of this in an 
undefended suit is to confine the press to reporting names and 
addresses and the section 1 fact relied on by the petitioner. In a 
defended suit the judgment necessarily contains a review of the 
evidence and thus the press may report in considerable detail the 
circumstances surrounding the breakdown of the parties’ marriage. 
The extensive press coverage which some defended divorce cases 
attract is often distasteful and may be very damaging for the parties 
themselves and for their children. These considerations constitute a 
powerful argument for private hearings of divorce suits. 

4.101 Nevertheless we remain mindful of the fact that litigation in general 
takes place in open court. We would not wish to recommend that 
defended divorce suits should be heard in private without considering 
the wider question of whether some of the proceedings which are now 
heard in chambers should be dealt with in open court. We have not 
attempted to review these issues, which we believe go beyond our 
terms of reference, but we wish to record the concern which has been 
expressed to us in the hope that these matters may be debated further. 



Access to evidence in undefended suits 

4.102 As we pointed out in our Consultation Paper, the public has access to 
the evidence in undefended suits. In relation to cases in the special 
procedure list, rule 48(3) enables any person, within 14 days after the 
pronouncement of a decree, to inspect and bespeak copies of the 
registrar s certificate and the affidavit of evidence. However, if our 
proposals as to the pleadings in undefended cases are implemented, 
the only documents available for inspection would be the Application, 
containing the Applicant’s uncontested allegation as to irretrievable 
breakdown of the marriage and the section 1 fact on which the 
Applicant relies, and the decree itself. 
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Two-Stage decree 



.103 The two-stage decree was introduced by the Matrimonial Causes Act 
1860, which also conferred power on the Queen’s Proctor to intervene 
in divorce suits. Historically, the purpose of the two-stage decree was 
to afford an opportunity to the Queen’s Proctor to investigate the facts 
alleged by the petitioner and, in particular, to ensure that the decree 
nisi had not been obtained by collusion. Collusion and the other 
statutory bars of connivance and condonation have been abolished, 
but the two-stage decree has remained. The intermediate period 
between decree nisi and decree absolute, which is now 6 weeks, has 
important consequences to which we drew attention in the Consulta- 
tion Paper. They can be summarised in the following way: 

(i) during the period between decree nisi and absolute an appeal 
can be lodged; 

(ii) section 10 of the 1973 Act makes special provision to protect a 
respondent to a petition based on 2 years’ separation and 
consent where it is alleged that the respondent was misled by the 
petitioner into giving consent; 

(iii) the court has power to rescind a decree nisi on the application of 
either party to the marriage where a reconciliation has been 
effected; 

(iv) the two-stage decree operates as a sanction where proper 
arrangements have not been made for the children of the family, 
because a decree cannot be made absolute unless the require- 
ments of section 41 of the 1973 Act have been satisfied; 

(v) certain financial orders cannot be made until after decree nisi 
and do not take effect until decree absolute; 

(vi) pension rights may come to an end on decree absolute and 
important tax implications may flow from it; 

(vii) all rights under the Matrimonial Homes Act 1983, including a 
spouse’s right to occupy the matrimonial home, lapse on decree 
absolute unless the court otherwise directs; 

(viii) the Queen’s Proctor may intervene to show cause why a decree 
nisi should not be made absolute. 

In the Consultation Paper we invited views as to whether or not the 
two-stage decree should be retained. Of those who responded, a 
majority supported the retention of the present procedure. However 
it was pointed out that this did appear to be a source of confusion and 
that many parties were not aware of the need to apply for a decree msi 
to be made absolute. We think that this is a strong argument m si^port 
of a single decree system, but such a change would directly affect a 
number of aspects of divorce proceedings as well as rights under other 
statutes, for example the Matrimonial Hornes Act 1983, and in 
addition would have a bearing upon pension rights and the incidence 

of taxation. 
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4.104 Whatever its origins, the two-stage decree is a recognised and firmly 
established part of our present procedures. It is because the two-stage 
decree is so closely bound up with the various matters to which we have 
referred that we recommend it should be retained. Nevertheless we 
have considered how to alleviate the confusion and difficulties to 
which it can give rise. 



Terminology 

4.105 If the two-stage decree is to be retained, we recommend a change in 
terminology to “provisional” and “final” decree so as to make clear to 
the parties that the first decree does not dissolve their marriage. 

Pronouncement of decree 

4.106 In undefended suits which proceed by way of special procedure, 
decrees are pronounced in open court by a judge after the names of the 
parties have been read out en bloc. This is the only formal and public 
part of an undefended suit. It is in fact a hollow ceremony which often 
takes place in the absence of the parties. We recommend instead that a 
list of decrees granted in undefended causes should be posted in the 
precincts of the court. This is consistent with our recommendations 
that a registrar should be able to grant a decree in a chambers hearing. 
In a defended suit the decree, if granted, is pronounced at the 
conclusion of the case. We do not recommend any change in this 
respect. 



The decree 



4.107 The purpose of a decree is formally to dissolve the marriage. At 
present the decree nisi and the certificate of making the decree nisi 
absolute identify the parties as petitioner and respondent and the 
decree nisi states the section 1 fact or facts upon which the petition was 
based. We do not think that there is any reason why the decree should 
contain this information. Our recommendation, which received over- 
whelming support on consultation, is that the decree should be in a 
neutr^ form, stating simply that the marriage of the named parties has 
u-retrievably broken down and has been dissolved.^'* 

Application for final decree 



4. 108 At present, while the partner who obtained the decree nisi can apply to 
have It made absolute 6 weeks after its pronouncement, the other 
party must wait 3 months before he or she can apply, and then notice 
of the application must be given to the petitioner. In considering these 

point has been that the same rule should apply 
T good reason for distinguishing betwe^en 

them. We believe there is no reason m principle to discriminate against 
one party in this respect. Not only does this accord with our genSal 
approach but it was also the view expressed to us by the majority of 
those who responded on this topic. ^ 
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Automatic issue of final decree 

4.109 It was proposed to us that the procedure should be changed to enable 
the final decree to issue automatically after the expiration of a 
specified period following the grant of a provisional decree. Many 
parties do not realise that under the present rules it is necessary for an 
application to be made for the decree to be made absolute. The 
automatic issue of the final decree would achieve simplicity and would 
reduce some of the confusion which surrounds the two-stage decree. 
We accordingly propose that, provided the court is satisfied as to the 
matters specified in rule 65(2) of the 1977 Rules, the final decree 
should issue automatically. 



Period between provisional and final decree 

4.110 We have further considered whether to recommend any change to the 
period of time which must elapse between the provisional and final 
decrees. In 1972 the period between decree nisi and decree absolute 
was reduced from 3 months to 6 weeks in the case of an application by 
the party who obtained the decree nisi, although, as we have already 
observed, the former period of 3 months still applies to an application 
by the other party. However, any appeal against the decree nisi must 
be filed within 28 days of its date. We think that further confusion 
arises because of the different time limits stipulated by the present 
rules. It seems to us that simplicity would be achieved if one and the 
same period marked the time within which an appeal should be lodged 
against the provisional decree and the time after which that decree was 
made final. We do not think that there is any reason why, after the 
time for appeal has elapsed, the decree absolute should not issue 
automatically. 



Stay on final decree 

4.111 Although we consider that 4 weeks will normally be sufficient time to 
enable a party to apply for any necessary orders before the decree 
becomes final there will, undoubtedly, be cases where &is will not 
have been done. The consequences of failing to obtain financial and 
property orders before the final decree may be serious in cases where, 
for example, a party will lose pension rights or the right to occuiy the 
former matrimonial home. In the Consultation Paper we considered 
ways in which such a party could be protected and suggested that it 
should be possible for either party to lodge a caveat to prevent the 
provisional decree being made final except on notice. Although this 
proposal received some support it would enable a recalcitrant spouse 
to postpone the issue of the final decree without good reason. We have 
concluded that if the issue of the final decree is to be delayed then this 
should be by order of the court on the application of one or both of the 
parties. We would expect the stay to be granted without question in 
the case of an application by both parties. In other cases the court 
would be able to determine the matter. 
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4.112 In summary, therefore, we recommend that a final decree should issue 
automatically at the expiration of 4 weeks after the grant of a 
provisional decree unless the court otherwise orders. 



Lapse of provisional decree 

4.113 In the Consultation Paper we proposed that a decree nisi should 
automatically lapse if not made absolute within 3 years. In view of the 
recommendations which we now make for the automatic issue of the 
final decree, we no longer think it necessary to make any proposals 
with regard to the lapse of the provisional decree. 



Intervention by the Queen’s Proctor 

4.114 The Queens Proctor is the law officer to whom the court may turn 
when it desires to have any question fully argued. He also has the right 
to intervene to show cause why a decree nisi should not be made 
absolute if at any tirne during the proceedings any person, whether or 
not a party to the suit, gives him information which is material to the 
decision m the case. On average he is approached in about 60 cases a 
year, which is roughly one in 2,400 cases. Those 60 cases will include 
occasions when rnembers of the public have given him information 
material to the suit as well as those cases in which the court has sought 
his assistance on a point of law or jurisdiction. Actual interventions by 
the Queen s Proctor to show cause against a decree nisi amount in 
average to about 6 a year and predominantly arise from situations in 
which the parties are alleged to have continued to live together as 
husband and wife notwithstanding contrary statements put in evidence 
m the divorce. Another example of a case in which the Queen’s 

which it is alleged that the respondent’s 
signature on the acknowledgment of service has been forged. His 

extpnnS matrimonial suit itself and does not 

extend to custody or financial matters. 



Any other person showing cause against the decree absolute 

to the suit may 

show cause why a decree nisi should not be made absolute.-’® However^ 
we have been unable to find any record or any information a^rthe 

wouuTnTar'ltt ““d^ed this right and it 

would appear that the provision serves no useful purpose whatever 

stamte^hont^ should no longer have any place upon the 

statute book. We recommend that consideration be given to the reneal 
of section 9(1) of the 1973 Act. ^ 



^ Matrimonial Causes Act 1973, section 8 
Matrimonial Causes Act 1973, section 9(1). 
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Procedures for other matrimonial suits 

4.116 We have considered the procedures in nullity, judicial separation and 
other matrimonial suits under the 1973 Act and it is appropriate to deal 
with them here. 



Nullity 

4.117 A marriage may be annulled either because it is void, that is that it is 
defective from the outset, for example by reason of the bigamy of one 
of the parties, or because it is voidable, that is that it is valid unless and 
until it is annulled, for example, by reason of the incapacity of one of 
the parties to consummate it. The grounds on which a marriage is void 
or voidable and the bars to relief in respect of a voidable marriage are 
now contained in the 1973 Act, but the procedures governing nullity 
petitions have never been fully equated with the procedures for 
divorce petitions. At present an undefended nullity petition cannot be 
dealt with by means of the special procedure, but must proceed for 
hearing before a judge when oral evidence is normally required. This is 
despite the fact that no statutory duty of inquiry has ever been laid 
upon the court in nullity suits as has been the case in relation to divorce 
and judicial separation proceedings. The hearing is in open court save 
that the judge may direct that certain evidence shall be heard in 
camera so that the press and members of the public are excluded. A 
decree of nullity, whether in respect of a void or voidable marriage, is 
in the first instance a decree nisi which may be made absolute after 6 
weeks. Orders relating to children and for financial relief may be made 
in nullity proceedings in accordance with the same procedures and 
principles as in a suit for divorce or judicial separation, and where 
there are children of the family the court may not make absolute a 
decree nisi of nullity unless the requirements of section 41 of the Act 
have been fulfilled. 

4.118 We have recommended that in a divorce suit it should be open to the 
parties to file a Joint Application, that they should attend an initial 
hearing where there are any children of the family or where the 
Respondent has indicated his intention to oppose the Application, and 
that where the suit is undefended the registrar should have the 
jurisdiction to grant a decree of divorce. We have had to consider 
whether to make the same recommendations in respect of nullity suits. 
We do not think that the fact that the question to be determined by the 
court is the annulment rather than the dissolution of the marriage is of 
itself justification for drawing a procedural distinction. Indeed, we 
think confusion will be reduced if there is consistency in a 
procedures. So far as Joint Applications are concerned, we do not see 
any reason to preclude the parties from filing a Joint Application in 
either a void or a voidable marriage. At present either party may seek 
the annulment of a void marriage whatever the ground relied on. In 
the case of a voidable marriage a party may petition on the ground of 
his own incapacity to consummate the marriage, his failure to give 
valid consent to it by reason of duress, mistake or otherwise and his 
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failure to give consent to it by reason of mental illness. Again we see 
no reason why a Joint Application should not be available upon anv of 
those grounds. The other grounds which render a marriage voidable 
are the wilful refusal of the respondent to consummate it the fact that 
the respondent suffered venereal disease in a communicable form at 
the time of the marriage and the pregnancy of the respondent bv 
another man at the time of the marriage. All these bear implications of 
fault on the part of one of the spouses. But, as in the case of the facts 
relied on to establish the breakdown of a marriage, we do not think 
that this in itself is a sufficient reason to rule out the use of a Joint 
Application. We are of the view that the same rules should applv 
throughout. We therefore recommend that, whatever the ground relied 
on, it should be possible for parties to file a Joint Application. We do 
not think that pleading in the Application the facts relied on to annul 
the marriage presents any particular problem. Generally speaking all 
that is required in the first instance is a concise statement of the nature 
of the case. 



4.119 An initial hearing in a nullity suit could, we think, serve as beneficial 
and useful a purpose as it could in a divorce suit. We therefore 
recommend that an initial hearing should take place in the same 
circumstances, that is where there are children of the family to whom 
section 41 applies or where the Respondent has filed an acknowledg- 
ment of service stating his intention to oppose the Application. Where 
the suit is undefended we see no reason why the registrar should not 
have jurisdiction to grant a decree, although we recognise that oral 
evidence may be required and, in the case of a voidable marriage the 
court must be satisfied that there are no bars to relief being granted In 
any case where a more detailed examination of the facts is necessary it 
may well be appropriate for the registrar to refer the matter to a judge 
for hearing in open court, but this is no argument for saying that the 
registrar should not have jurisdiction to deal with the undefended suit 
where the facts are easily ascertainable. 



4.120 We consider that the same procedures as in a divorce suit should apply 
tor making final a provisional decree of nullity. We recommend that 
e decree itself should disclose that the marriage was annulled as being 
either void or voidable. This will enable the correct marital status of the 
parties concerned to be apparent on the face of the decree. But, as 
with divorce decrees, we see no reason for the decree to disclose’ bv 
Whom it was obtained or upon what ground. 



4.121 



Judicial separation 

A decree of judicial separation may be granted if the court is satisfied 

1 of tho facts set out in section 

ly) or me Act. The petitioner does not have to assert or establish that 
the marriage has irretrievably broken down. The effect of a decree of 
judicial separation is that thereafter it is no longer obligatory for the 
petitioner to cohabit with the respondent, although the marriage 
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continues to subsist. The special procedure applies to an undefended 
suit for judicial separation but a decree cannot be granted until the 
court has made an order under section 41 of the 1973 Act. In regard to 
orders for custody and for financial relief the court has the same 
powers as it has in divorce proceedings. 

4.122 In the procedural recommendations which we make we see no reason 
to differentiate between suits for divorce and those for judicial 
separation. In particular we consider that it would be as desirable and 
as appropriate to have an initial hearing in judicial separation 
proceedings as it would be in a divorce suit. Proceedings for judicial 
separation can create feelings of great bitterness between the parties, 
particularly where the respondent believes that the marriage has in fact 
irretrievably broken down and desires it to be dissolved. Section 17(2) 
of the Act imposes upon the court in a suit for judicial separation a 
duty to inquire so far as it reasonably can into the facts alleged by the 
petitioner and any facts alleged by the respondent. This duty of inquiry 
is the same as that placed upon the court in divorce proceedings, with 
the proviso that the court need not be concerned to consider whether 
the marriage has irretrievably broken down. We do not think that 
there is any reason to require that the facts alleged in an Application 
for judicial separation should at the outset be pleaded in any manner 
different from that which we have recommended in relation to a 
divorce suit. We recommend that the procedures should be the same for 
judicial separation as for divorce, save that there should continue to be 
only one decree in a judicial separation suit. 



Presumption of death and dissolution of marriage 

4.123 Suits for dissolution based upon the presumption of death are rare. In 
most circumstances petitioners prefer to rely upon the fact of 5 years 
separation and seek dissolution on the ground of the irretrievable 
breakdown of the marriage. Each case depends upon its particular 
facts and it is, of course, fundamental to the suit that the whereabouts 
of the respondent are unknown and that there has been no reason to 
believe 'that he has been living within the 7 years preceeding the 
presentation of the petition. We recommend that a registrar should 
have jurisdiction to deal with such a suit and to grant a decree. 



Declarations of legitimacy 

4.124 Although the jurisdiction of the court to make declaratory decrees as 
to legitimacy and as to the validity of a marriage is governed by section 
45 of the 1973 Act, we do not consider that, other than in regard to 
terminology, the procedures which we have recommended are 
appropriate for suits of this nature. The requirements in relation to 
such suits are presently contained in rule 110 of the Matrimonial 
Causes Rules 1977. 

61 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Chapter 4: Children 



Introduction 

4.125 We are required by our terms of reference to recommend reforms 
which might be made to provide further for the welfare of the children 
of the family. To this end we have recommended that there should be 
an initial hearing in every case where there are children to whom 
section 41 of the 1973 Act applies, and we have made a number of 
other recommendations which are designed to encourage and assist 
parties to reach agreement on the future arrangements for their 
children. It is fundamental to our approach that the practice and 
procedure in matrimonial causes should emphasise joint parental 
responsibility, that is to say the responsibility of both parents to 
attempt to agree and put into practice arrangements which they 
believe to be in their children’s best interests. 

Section 41 

4.126 We have already considered in general terms the requirements of 
section 41 of the 1973 Act and have expressed our view that they can 
serve to remind parents of their continuing responsibility.^^ The 
section 41 appointment can be of considerable value in a significant 
number of cases where the court is able to assist parties with matters 
which might otherwise be overlooked. It is also important in alerting 
the court to the relatively small number of cases in which some form of 
outside intervention may be necessary and to those cases in which an 
issue remains unresolved. But we think it unfortunate that under the 
present procedures the section 41 appointment is usually attended only 
by the petitioner. We believe that in practice the section would be of 
greater value if both parents appeared before the court and it seems to 
us that this is more likely to happen if an initial hearing is held when, if 
a decree is granted, the requirements of section 41 can be dealt with 

or, if this IS not possible, the immediate arrangements for the children 
can be reviewed. 

4.127 A number of those who commented to us on section 41 appointments 
suggested that an independent investigation as to the position of the 
children should be undertaken in every case. We do not think that this 
IS necessary or desirable. In the majority of cases the parents are well 
able to make satisfactory arrangements for their children. To require a 
welfare report in every case would be to impose, for no good reason, 
an impossible burden upon resources which are already stretched with 
the inevitable consequence that less help would be available in those 
cases where it is most needed. Only in a minority of eases is it 

See pars. 2.23—2.24 above. ~ ~ ~ ~ ~ “ 
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necessary for the court to request a report before granting the 
certificate. In such cases there is power, at present used sparingly, to 
order a welfare report and to adjourn the section 41 appointment. This 
is properly a matter within the discretion of the registrar or judge who 
takes the section 41 appointment. 

Role of judge and registrar 

4.128 In the Consultation Paper we proposed that the registrar should 
conduct the initial hearing and should have jurisdiction to carry out the 
court’s duty under section 41 of the 1973 Act. Some misgivings as to 
this were expressed in response to the Paper, but after further 
consideration and bearing in mind our particular assignment to 
provide further for the welfare of the children, we are satisfied that it is 
a proper recommendation to make. We believe that our proposed 
initial hearing would be for the benefit of the children in that it would 
provide the court with an early opportunity to consider the arrange- 
ments made for them. We think it would be impracticable to require a 
judge to take all initial hearings where there are children. In the 
majority of cases the parents make satisfactory arrangements for their 
children, and in any case of particular difficulty it would be open to the 
registrar to refer the matter to a judge. We have therefore concluded 
that the registrar should have jurisdiction to carry out the court’s duty 
under section 41 and should further have jurisdiction to make all orders 
in respect of children which are agreed or unopposed. 

4.129 Nevertheless, we have no doubt that disputed cases as to custody and 
cases where one parent wishes to deny all access to the other should 
continue to be heard by a judge, as well as all those matters which give 
rise to particular difficulty. We think it important, not only from the 
point of view of the parties but also for the children themselves, that 
when a judge has heard and determined a dispute issue, that same 
judge, wherever possible, should hear all subsequent applications in 
connection with the children. This would save time, as the judge would 
be familiar with the facts of the case, and would also provide continuity 
of decision-making which, we think, is beneficial for the family. 

Joint custody 

4.130 In the Consultation Paper we expressed the provisional view that 
“custody should be granted jointly to both parents unless the court 
decides that on the particular facts of a case it is not in the best 
interests of the children to make that order”. The majority of those 
who commented thought that the court should be more willing to make 
joint custody orders in matrimonial proceedings, and it was argued 
that there should be a bias in favour of joint custody so as to emphasise 
that after divorce both parents continue to be responsible for their 
children. 
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4.131 We have already discussed the difficulties in relation to the meaning of 
the concept of custody.^® As a matter of law it cannot be said with 
certainty what rights are comprised in an order for custody, and a joint 
custody order may confer no additional rights on the parent who does 
not have the day to day care of the children. Nonetheless, such an 
order may be valued by a parent as formal recognition of his 
continuing interest in the children and his continuing role as a parent. 
We believe that if in divorce proceedings there was an expectation that 
a joint custody order would be made, this would reinforce the idea of 
continuing joint parental responsibility and would thus help parents to 
agree satisfactory arrangements. For this reason we consider that 
prommence should be given to joint custody in the information 
leaflet® and in the statement of arrangements for the children. We 
would also hope that solicitors would always discuss with clients the 
benefits to be derived from joint custody. 

4.132 However, we have had to consider whether to go further and 
recommend that a joint custody order should be made unless it is 
shown to be against the interests of the children involved. In 
determining any application for custody the court must treat the 
welfare of the child as the first and paramount consideration. A bias in 
favour of any particular order would detract from this overriding 
principle. It must remain a question for the court, in the exercise of its 
unfettered discretion, to decide in each case what order would best 
serve the child’s interests. We would hope that if our proposal for an 
initial hearing is implemented joint custody would be agreed in most 
cases, but we do not recommend that there should be any presumption 
in favour of joint custody. 



Avoidance of delay 

4.133 There will always be cases in which parents are unable to reach 
agreement. The initial hearing will, in addition to providing an 
opportunity for conciliation, enable the court to give directions leading 
to a speedy trial of the issues. We have no doubt that it is usually 
desirable that an issue affecting children should be tried at the earliest 
opportunity. Delay prolongs the uncertainty for both children and 
parents; and, because it is usually undesirable to alter a state of affairs 
which has subsisted for a considerable period of time, delay can 
effectively pre-empt the decision of the court. For this reason we 
recommend that, wherever possible, the court at the initial hearing 
should fix the date of any subsequent hearing. 



See pars. 2.25-2.27 above. 
See par. 4.41 above. 

“ See Form 3 in Appendix 4. 
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Affidavits 

4.134 Affidavits should not normally be filed before the initial hearing, 
instead there would be an exchange of information about the present 
and proposed arrangements for the children. It is not intended, save in 
the simplest of cases, that the court should determine contested issues 
at the initial hearing. Where the case cannot be agreed, and 
conciliation has either taken place or is not appropriate, we envisage 
that the court would normally order an exchange of affidavits at the 
same time as fixing a hearing date and, where appropriate, ordering a 
welfare report. As we said in the Consultation Paper, court time is 
saved if the parties set out their respective cases in affidavits, and 
affidavits may also assist a welfare officer in preparing a report on the 
case. However, since it is in the nature of affidavit evidence to raise 
contentious issues and present only one side of the case we recommend 
that affidavits should not be filed during an adjournment for 
conciliation. 

Welfare reports 

4.135 A welfare report is prepared by the divorce court welfare officer to 
help the court to come to a decision on a matter in which children are 
involved. In essence it is evidence obtained for the court by someone 
who is impartial, that is who is not retained by either party. The report 
often contains the opinions of other people and it records what has 
been said to the welfare officer as well as what he has seen for himself. 
He will usually see the children concerned and, if it is appropriate to 
do so in view of their ages, he will record their opinions and their 
wishes. In addition, he may be required to attend the hearing to 
answer questions put to him by the parties or by the court itself. It is 
for the welfare officer to make his own assessment of the situation and, 
if it is appropriate, to recommend to the court what he considers 
should be done to further the children’s interests. 

4.136 We have already referred to the difference between the welfare 
officer’s role in conciliation and his duties as a reporting officer and we 
have recommended that a welfare officer should not conciliate and 
later report in the same case.^^ That is not to say, of course, that a 
welfare officer should not encourage the parties to settle their 
differences if the likelihood of a settlement arises during the course of 
his inquiries. But, as we have already emphasised, the role of the 
welfare officer in this capacity is to report to the court and not to 
conciliate. Further, because a welfare officer’s report pre-supposes a 
disputed issue with regard to children and may, therefore, raise 
contentious matters, we recommend that a welfare report should not be 
ordered before or during an adjournment for conciliation. 



See pars. 4.61-4.63 above. 
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Periodic reports in care and supervision cases 

4.137 In the Consultation Paper we raised the question whether in cases 
where a child has been committed to the care of a local authority under 
section 43 of the 1973 Act or a supervision order has been made under 
section 44 the local authority or the supervising officer should 
automatically be required to provide periodic reports to the court. We 
suggested that the purpose of such reports would be to inform the 
court of the progress of the child and of any difficulties which might 
arise. 

4.138 There was very little support for this suggestion. Once the court has 
determined the issue and made a care or supervision order, responsi- 
bility passes to the body or individual charged with putting the order 
into effect, though in exceptional circumstances the court may order 
that a report should be made at some future date so as to be able to 
review its decision at the end of a defined period. We think this should 
continue to be a matter within the discretion of the court, and we do 
not therefore recommend that periodic reports should be required 
automatically in these cases. 

Supervision orders for defined periods and purposes 

4.139 One point which emerges from the response to our Paper is that 
supervision orders may be more effective if made for a defined period. 
Fixed term orders introduce a sense of purpose which may otherwise 
be lacking, whilst long-term supervision tends to undermine the 
parents’ position in relation to their children. We therefore recommend 
as a matter of practice that supervision orders should normally be made 
for a defined period. Where the court makes such an order it is open to 
the supervising officer or the parties to apply for the period to be 
extended if it is thought that this would be in the child’s interests. 

4.140 We also think it would be helpful for the order to state the purpose for 
which supervision is required. In many cases the supervising officer 
will not have attended the hearing or have any prior knowledge of the 
facts or why the order was made. Further, the parents themselves may 
be unclear as to its purpose. We think that a brief statement of the 

reason why a supervision order is necessary would remove this 
uncertainty. 

Variation applications 

4.141 We have already recommended that there should be an initial hearing 
with the availability of conciliation in every case where there are 
children to whom section 41 of the 1973 Act ap plies. This is designed 

currently under consideration by the Inter-departmental Child Care Law 
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to encourage and assist parties to reach agreement on the future 
arrangements for their children. We also think it desirable that on any 
further contested application for variation of an order for custody or 
access a similar procedure should be adopted. We therefore recom- 
mend that, unless the court otherwise directs, any application for 
variation of an order for custody or access which is not agreed should, 
in the first instance, he issued for hearing before the registrar, without 
affidavits being filed, and the conciliation should be available at the 
hearing. 



Enforcement of access orders 

4.142 One matter which we have been asked to consider by a number of 
those who wrote to us is the question of access and in particular the 
enforcement of access orders. The breakdown of access arrangements, 
whereby the custodial parent prevents access taking place or the child 
refuses to see the non-custodial parent, is unfortunately all too 
common. It is not easy to make access work satisfactorily. For some 
parents, as well as for some children, it presents considerable 
emotional or psychological difficulties. The problem stems from the 
breakdown of relationships within the family, and, perhaps above all, 
from the breakdown of normal communication between parents. We 
think that it is simplistic and misleading to suggest that the solution lies 
in enforcement proceedings and, ultimately, in the committal of the 
recalcitrant parent to prison. 

4.143 We would hope that the recommendations we have made for an 
exchange of information between parents, for an initial hearing which 
would bring the parents together and, in appropriate cases, for 
conciliation, would help to emphasise the desirability of the continuing 
involvement of both parents. However, we take the view that the 
enforcement of access orders is not a procedural matter and therefore 
that it is not within our terms of reference to make recommendations 
on this subject. 



Multiplicity of applications 

4.144 Repeated applications to the court in respect of children can be a 
source of anxiety to the custodial parent and to the children 
themselves. We think it would be helpful in the interests of the 
children for the court to have clear powers to prevent such a situation 
occurring. Under its inherent jurisdiction the High Court has power 
not only to stay a frivolous or vexatious action, but also to prohibit 
applications being made to the court without its prior leave. When an 
order to this effect is made leave may be sought by the would-be 
applicant ex parte, with the great advantage that the other party, 

67 



Printed image digitised by the University of Southampton Library Digitisation Unit 



usually the custodial parent, need not know and is thus spared the 
anxiety. Only if the court is satisifed that the application is a proper 
one and gives leave for it to be made does the matter become inter 
partes. The jurisdiction of the county court to make a similar order is 
not clear. It may be that by virtue of section 76 of the County Courts 
Act 1984, which applies to the county court the general principles of 
practice in the High Court, the county court has the necessary power, 
but in our experience this does not seem to be a generally known or 
accepted fact. We think that it is a matter about which there should be 
no doubt. We recommend that steps be taken to ensure that a court 
dealing with applications relating to children has the power where 
appropriate to prevent the issue of any further application without its 
prior leave. 
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Chapter 5: Ancillary Relief 



Introduction 

4.145 In matrimonial suits the court has wide powers under the Matrimonial 
Causes Act 1973, as amended by the Matrimonial Homes and Property 
Act 1981 and the Matrimonial and Family Proceedings Act 1984, to 
make financial and property orders in favour of a party or of a child of 
the family. In summary, the court may make orders for maintenance 
pending suit (section 22), for periodical payments, secured periodical 
payments and lump sum payments (section 23), for the transfer and 
settlement of property (section 24), for the sale of property (section 
24A) and for alteration of maintenance agreements (sections 34-36). 
Under section 27 the court may order financial relief in a case of failure 
by a party to a marriage to provide reasonable maintenance for the 
other party or a child of the family. Further, under section 25A the 
court may dismiss a financial application and thus effect a clean 
financial break between the parties if it considers that no continuing 
obligation should be imposed on either party to make or secure 
periodical payments in favour of the other. The court also has power 
under the Married Women’s Property Act 1882, as amended by 
subsequent statutes, to determine any question between husband and 
wife as to the title to or possession of property. This jurisdiction has 
been relatively little used since the extended financial powers of the 
court in matrimonial suits, now contained in the 1973 Act, came into 
force in 1971. Although the rules relating to High Court proceedings 
under 1882 Act are a part of the Matrimonial Causes Rules 1977, we 
have not thought it necessary to our work to consider these 
proceedings and we did not receive any comments upon them from 
those who responded to our Consultation Paper. 

4.146 Although the majority of financial and property applications are 
straightforward and give rise to no particular difficulties, a minority 
result in lengthy and bitterly contested hearings. It is here that there is 
the potential for the proliferation of affidavits and documents, for 
accusation and counter-accusation, for protracted and unnecessary 
delay and for the expenditure of costs which can far exceed what is 
reasonable having regard to the nature of the claim. It was particularly 
to curb such excesses that we proposed in the Consultation Paper that 
the court should maintain a strict control over the preparation and 
progress of disputed cases. As we have already said this approach was 
not generally supported and we modified our views. Nevertheless we 
have examined the present procedure and we now make recommenda- 
tions which are designed to tackle the particular mischiefs to which we 
have referred and to assist generally in the conduct of financial 
applications. 

See pars. 3.14-3.16 above. 
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Terminology 

4.147 We commented in the Consultation Paper that the terminology used in 
the 1973 Act may cause confusion. In particular, the Act uses the term 
maintenance in section 22 (maintenance pending suit) and section 27 
(reasonable maintenance) but in other sections the term used is 
periodical payments. We suggested that it would be simpler and would 
accord with popular usage if the term maintenance was used 
throughout the Act, with the only distinction between “maintenance” 
and interim maintenance. The majority of those who commented on 
this proposal agreed with it, though there were also those who argued 
that the term maintenance connotes subservience, permanence and 
dependence, and should therefore be avoided. We do not believe that 
the term “maintenance” has been tainted by popular usage. Our view 
is that there is no advantage in the Act using a neutral term such as 
periodical payments if the term maintenance continues to be that used 
by the public. We recommend that the term maintenance should be 
used in any future legislation. 

4.148 In this Chapter of the Report, we use ancillary relief as a generic term 
comprising the different financial and property orders which can be 
made on or after divorce under the 1973 Act. 



Claims for ancillary relief 

4.149 We have already recommended that a claim by the Applicant for 
ancillary relief should be made at the time of filing the Application and 
should be accompanied by a financial statement. Likewise, we have 
recommended that a claim by the Respondent should be made at the 
time of filing the acknowledgment of service.®^ We have commented 
generally on the desirability of claims being made early in the 
proceedings, particularly in cases where there is to be an initial hearing 
and, specifically with reference to claims for ancillary relief, we have 
argued that the parties’ completed financial statements would provide 
a valuable starting-point for negotiations. We attach importance to 
claims being made at the outset. We therefore recommend that, except 
where the claim is in respect of a child or the terms of the proposed 
order are agreed, leave of the court should be required to make a claim 
for ancUIary relief other than at the time of filing the Application or 
acknowledgment of service. 

Time limits for claims 

4.150 We considered in the Consultation Paper whether there should be a 
time limit on the making of claims after decree. We argued that if no 

See par. 4.39 above. ” ~~ — — — 

See par. 4.52 above. 
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application had been made within 3 years of the final decree, leave 
should be granted only in exceptional circumstances. We considered 
that the respondent should not be put to the expense and inconveni- 
ence of preparing a case unless a High Court judge was satisfied that 
there were circumstances which required that the application for 
ancillary relief should be considered by the court after 3 years had 
elapsed. This remains our view and we recommend that in any case 
where it is sought to make a claim more than 3 years after final decree 
leave should first be obtained from a High Court judge. 

Striking out claims 

4.151 There is a further problem where a claim is made in good time but not 
prosecuted with due diligence. In the Consultation Paper we proposed 
that the court should have the powers to fix of its own motion a hearing 
date for any pending application and to strike out such claims. Our 

proposals found favour with nearly all those who commented on them 
and we recommend that the court should have these additional powers. 

Cases where there is no initial hearing 

4.152 We have recommended that where a claim is made for ancillary relief 
but there are no minor children and the Respondent does not intend to 
defend the suit no initial hearing should be fixed by the court, and we 
have described the modified form of special procedure which we 
propose should be followed.^”^ In relation to such claims a number of 
possibilities then arise. The first is that the parties will be in agreement 
as to the orders to be made. In such cases it will be for them to apply to 
the court for appropriate consent orders. A second possibility is that 
the parties, or one of them, may wish to apply to the court for a 
hearing for the purpose of obtaining interim orders or directions. In a 
few cases conciliation may be appropriate at this stage to assist the 
parties to reach agreement. Finally, there will be those cases where a 
claim has been made in the Application or in the acknowledgment of 
service but no early application is made to the court. For the reasons 
we have already given we do not think it practicable or desirable to fix 
an early hearing in such cases. It will therefore be left to the parties to 
apply to the court for directions or for a hearing date. 

4.153 We recognise that in some cases, as happens under the present 
procedure, there may be considerable delay before a disputed ancillary 
relief application is determined. In a case where genuine negotiations 
are in progress there can be no objection to such delay. In general, we 
would hope that the requirement to file a financial statement with, or 
in response to, a claim will tend to speed up negotiations and that 
solicitors will be more willing than at present to apply for early 
directions in those cases where, for example, a party deliberately 
delays the negotiating process or refuses to make full disclosure of his 
assets. We recommend that either party should be able to apply to the 
court at any time for interim orders, directions or a hearing date. 

See par. 4.80 above. 

See pars. 4.92-4.93 above. 
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Directions in a contested case 

4.154 Whether at the initial hearing itself, or at an appointment made at the 
request of a party, it will be necessary in some cases for the court to 
give directions. The purpose of such directions is to assist the parties 
and their advisers in preparing the case for a contested hearing. The 
various matters which may be the subject of directions are considered 
in the following paragraphs. 



Affidavits 

4. 155 In the Consultation Paper we proposed that no affidavit should be filed 
without leave of the court. Our object in making this proposal was to 
avoid unnecessary expense and delay. We were particularly concerned 
about those cases in which as a result of the proliferation of affidavits 
the issues become increasingly intractable and the likelihood of a I 
settlement recedes as the costs mount. It was our view that the 
requirement to obtain leave of the court would impose discipline on 

the parties and their legal advisers in such cases. 

4.156 It seems to us that in any case which does not settle at the initial 
hearing an exchange of affidavits may well assist in defining the issues 
between the parties. This also applies in other cases where, following 
the exchange of financial statements, matters are in dispute. Neverthe- 
less, such affidavits are likely to contain contentious matters which 
would not be conducive to a settlement and we think they should not 
be filed prior to the initial hearing or before directions have been 
given. We therefore recommend that no financial affidavit should be 
filed without leave of the court. 

4.157 We can see no advantage in delaying the exchange of affidavits once 
the initial hearing or a preliminary appointment for directions has 
taken place. We envisage that where financial matters remain in 
depute the court will normally give directions for affidavits, including 
directions as to the number of affidavits and the order in which they 
are to be exchanged. We recommend that when giving such directions, 
whether at the initial hearing or on any other occasion, the court should 
normally impose limits on the parties. 



Discovery and inspection of documents 



4.158 In the^ Consultation Paper we argued that rule 77(4) of the 1977 
Rules was open to abuse. It permits parties to make wide-ranging 
requests for discovery which can lead to the production of an 
enormous number of documents and a consequent widening of the 



68 



Rule 77(4) provides that :“Any party to an application for ancillary relief may by letter reouire 
give further information concerning any matter contained in any affidavit 
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elevant documents or to allow inspection of any such document, and may, in default of 
ompliance by such other party, apply to the registrar for directions.” 
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area of dispute, with the inevitable increase in costs. We proposed that 
formal discovery should be subject to directions of the court, which in 
most cases could be given at the initial hearing or at the hearing for 
directions, so that only in more complex cases would it be necessary 
for the case to be restored for further directions. 

4.159 Whilst we remain of the view that rule 77(4) is open to abuse, we 
recognise that in the main it works satisfactorily, and among those who 
commented upon it there was strong support for its retention. We 
acknowledge that if the right to request further information or further 
discovery by letter were to be taken away the effect would be to force 
parties to apply for orders in respect of matters which could normally 
be settled without recourse to the court. This would be quite contrary 
to our objectives and accordingly we no longer propose that rule 77(4) 
should be revoked or significantly restricted in its scope. We do not 
now recommend that parties should be restrained by rule from making 
further requests for discovery after the initial hearing and there is no 
reason why requests should not be permitted to be made at any time in 
cases where there is not to be an initial hearing. Either party may apply 
to the court for directions if it is felt that a request is unreasonable or if 
the other party has unreasonably refused to comply. 

4.160 We do, however, consider that the wording of rule 77(4) would be 
improved by the substitution of “request” for “require”, which would 
remove the mandatory element from the rule. This, we hope, would 
encourage solicitors to refuse unreasonable requests. We also consider 
that the reference to “a list of relevant documents” should be removed 
from the rule. It is our experience that such lists are appropriate only 
in the more complex cases; in other cases requests for lists tend to 
result in the production of unnecessary and irrelevant documents. 



Expert evidence 

4.161 In the Consultation Paper we proposed that the evidence of expert 
witnesses, such as valuers and accountants, should be subject to 
directions of the court. This accords with the practice in other civil 
proceedings in which leave of the court is required in order to call an 
expert witness and directions are usually given as to the exchange of 
experts’ reports. Our proposal was generally approved by those who 
commented on the Paper. The provisions of RSC Order 38, rules 36, 
38 and 41 are applicable to matrimonial proceedings in both the High 
Court and county courts and we are firmly of the view that they should 
be observed, thus ensuring that experts’ reports are disclosed and that 
experts are called to give oral evidence only where this is really 
necessary. 

Listing of cases: judge or registrar 

4.162 The present practice is that registrars generally hear and determine 
ancillary relief applications and that relatively few are transferred to a 
judge. Under the procedure we propose there will be a shift of work 

73 



Printed image digitised by the University of Southampton Library Digitisation Unit 



away from the judge, since the registrar will take initial hearings and 
thus deal with the decree and section 41. As a result we think there will 
be a need for more flexibility and co-operation as between judge and 
registrar as to who shall hear ancillary relief applications. We do not 
consider that any one factor, such as an issue of conduct, should 
prevail in determining the most suitable tribunal for a particular case, 
but that regard should be had to all the circumstances, including the 
complexity of the matter and its estimated length. We are particularly 
concerned that as a general rule a case should be heard on consecutive 
days, as intervals of days or even weeks between adjourned hearings 
create difficulties for litigant, lawyers and tribunal alike. 



Transfer between High Court and county court 

4.163 We welcome the provisions of section 37 of the Matrimonial and 
Family Proceedings Act 1984 which enable the President of the Family 
Division to give directions with respect to the distribution and transfer 
of work between High Court and county court. We are anxious that 
appropriate ancillary relief cases should be heard in the High Court if 
necessary by a High Court judge. 



Evidence of third parties 

4.164 In the Consultation Paper we discussed the difficulties which can 
sometimes arise in regard to the evidence of persons who are not 
parties to the application but whose financial circumstances may have 
a bearing upon the matters which the court has to determine. We had 
in mind such people as new spouses, parents and trustees of trusts. We 
suggested that it would be desirable to devise a simple procedure 
which would enable such evidence to be placed before the court. We 
invited comments on provisional proposals, including the suggestion 
that the court should have the power to require such a person, not 
being a party to the application, to make and file an affidavit or to 
attend court for the purpose of being cross-examined. 



4.165 Whilst It remains our view that the present position is unsatisfactory 
we have been impressed by the argument that this point should be 
considered m the wider context of civil procedure and the law of 
evidence. We are also concerned that to change the position in any of 
the ways suggested in the Paper would tend to encourage parties to 
seek orders for the attendance of second wives and others with the 
consequence of increasing bitterness between the parties, though it is 
only in a small minority of cases that such evidence is relevant In these 

STuSevfewT 



See par. 1.3 above. 
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Procedure for interveners 

4.166 We recommend that the present practice, whereby leave of the court is 
required to intervene in ancillary relief proceedings, should be retained 
but should be regulated by rules of court. We are concerned that 
particular emphasis should be placed upon the need to serve all 
persons with proceedings in which their rights and interests might be 
affected, for example where it is sought to set aside a transfer of money 
or where an order may be made for the sale of a property in which a 
person, not otherwise a party to the suit, has an interest. 

Adjournments 

4.167 In accordance with the recommendation we have made with regard to 
applications concerning children,^® we recommend that, where practic- 
able, any adjournment of a contested application for ancillary relief 
should be made to a fixed date in order to prevent unnecessary delay. 

Pre-trial review 

4. 168 As we said in our Consultation Paper, we can see considerable value in 
a pre-trial review being fixed by the court in a complex case. We 
envisage that such a review, which would take place shortly before the 
application is listed for hearing and which would be inquisitorial in 
character, would enable the registrar to ask what attempts have been 
made to settle the dispute and what the obstacles are to agreement 
being reached. For this to operate effectively, it would usually be 
necessary that both parties should attend and be represented by legal 
advisers who are fully conversent with the facts of the case. We think 
that the registrar could actively assist in settling the matter at a 
pre-trial review by indicating what he considers might be the 
appropriate order in the particular circumstances of the case. If the 
pre-trial review does not result in a settlement it would, of course, be 
necessary for the hearing to be listed before a different registrar or a 
judge. We therefore recommend that the court should have power, 
whether of its own motion or on an application by a party, to order a 
pre-trial review in a complex financial case. 

Penal notice 

4.169 We are concerned that at present there is a difference between the 
High Court and county court procedures in relation to the indorsement 
of penal notices on court orders. In the High Court it must be done by 
a party, whilst in the county court the Rules require “the proper 
officer” to issue a copy of the judgment or order duly indorsed. In 
order to avoid confusion we recommend that rules should provide that 
in relation to matrimonial proceedings the procedures for the indorse- 
ment of penal notices in the High Court and in the county court should 
be the same. 

See par. 4.133 above. 
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Ancillary relief orders 

4.170 We have already referred to the statutory provisions which govern the 
court’s power to make orders for ancillary relief under the 1973 Act.^^ 
We now consider a number of suggested modifications to those 
powers. 



Maintenance pending suit 

4. 171 Maintenance payments ordered to be made to a spouse before decree 
nisi or before a decree of judicial separation is granted are called 
maintenance pending suit and they come to an end automatically on 
the decree being made. We observed in the Consultation Paper that 
the provisions of section 25 of the 1973 Act, which set out the matters 
to which the court must have regard when determining questions of 
ancillary relief after decree, do not apply to the assessment of 
maintenance pending suit. We expressed the view that nowadays, 
when so few divorce suits are defended, there would appear to be no 
justification for continuing this distinction. This view was generally 
supported. We are also concerned that in some cases inconvenience 
and injustice may arise where a party fails to apply under rule 83 of the 
1977 Rules for a corresponding order.^^ 

4.172 We remain of the view that it would be simpler and fairer if section 22 
was repealed. We recommend that the court should be empowered to 
make orders for periodical payments under section 23 of the Act at any 
time after the presentation of an Application for a divorce. It would be 
for the court, in the circumstances of the individual case, to decide 
whether an order made before decree should be expressed as a full or 
interim order. It would follow from this that any order made before 
decree would automatically continue after decree unless and until 
varied or discharged by the court. 



4.173 Where an interim order is made for maintenance, it would cease to 
have effect on the earliest of the following dates: the date specified in 
the order, or the date on which the court makes a final order, or the 
date on which the court dismisses the application. We recommend that 
an interim order for maintenance made before decree should automati- 
cally come to an end on the dismissal of the matrimonial suit. 



Interim lump sum orders 



4.174 Under the present legislation, certain orders under section 23 and all 

sections 24 and 24A, cannot take effect before a decree 
of judicial separation or a decree absolute of divorce or nullity has 

Consultation Paper we suggested that this could 

difficulties, for example where an order relating to the sale of a 

See par. 4.145 above ~ ~ ^ 



A corresponding order is an order for periodical 
provided for by an order for maintenance pending 
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house is urgently required or where a lump sum is needed for a specific 
purpose such as the deposit for a house purchase. We suggested that 
the court should have power to make final orders by consent and, in 
appropriate cases, interim lump sum orders prior to decree. These 
proposals were generally supported. 

4.175 We recommend that the court should have the following additional 
powers to enable it to make interim lump sum orders: 

(i) before the provisional decree, to award lump sums to or for a child 
in respect of liabilities or expenses incurred, such lump sums to be 
payable before the final decree; 

(ii) after the provisional decree, to award lump sums to a party in 
respect of liabilities or expenses incurred, such sums to be payable 
before the final decree; 

(iii) after the provisional decree, to award interim lump sums which 
should be payable before the final decree but subject to such 
conditions, including conditions as to repayment, as the court 
thinks fit. 

Failure to maintain 

4.176 In the Consultation Paper we considered the procedure in relation to 
applications for financial provision made under section 27 of the 1973 
Act.^^ We took the view that the number of such applications was not 
sufficiently large to give cause for concern, but suggested that further 
consideration be given to the relevant rules so as to ensure that such an 
application is brought before the registrar at an early stage for 
directions as to the future conduct of the proceedings. To this end, we 
proposed that there should be a directions appointment on the issue of 
the originating application or summons. 

4.177 Having regard to the responses received to the Consultation Paper, we 

now recommend that generally the procedure should follow that laid 
down by the existing Rules, save that an appointment should be fixed on 
the issue of the originating application or summons for a directions 
hearing before the registrar, and that prior to that hearing an affidavit 
should be filed by each of the parties. Thereafter, the filing of further 
evidence, valuation of property and discovery should be subject to the 
directions of the court and normally to fixed time limits. Where the 
case is complex, we would further recommend that the court should 
have the power, whether of its own motion or on an application by a 
party, to direct a pre-trial review. 

Alteration of maintenance agreements 

4.178 In our Consultation Paper we suggested that there appeared to be no 
need to change the present procedure regarding applications made 
under sections 35 and 36 of the Matrimonial Causes Act 1973 for the 
variation of maintenance agreements, save that such cases should be 
brought before the registrar for an early directions appointment. 



Section 27 enables either party to a marriage to apply to the court for an order on the ground 
that the other party has failed to provide reasonable maintenance. 
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4.179 The responses to the Consultation Paper have not led us to change our 
provisional views on this topic. We therefore recommend that generally 
the procedure for such applications should follow that laid down by the 
existing Rules, save that an appointment for a hearing before the 
registrar should be fixed on the issue of the originating application or 
summons so that he can give directions for the future conduct of the 
proceedings, including, where necessary, for the filing of further 
evidence, the valuation of property and discovery. Where appropriate 
we also recommend that the court should have the power, whether of its 
own motion or on an application by a party, to direct a pre-trial review. 



Applications to set aside transfers of money or property 

4.180 Under section 37 of the Matrimonial Causes Act 1973 the court has 
power to frustrate attempts to defeat claims for ancillary relief. The 
section enables the court to “freeze” assets and to order dispositions 
that have already taken place to be set aside. 

4.181 In other civil proceedings it is usual for the court to require, as a 
condition of granting an interlocutory injunction, that the applicant 

undertaking to pay damages to the other party should it 
subsequently be found that the injunction was not justified and that 
loss was suffered as a consequence. We have considered whether the 
same practice should be adopted in relation to section 37 orders. Our 
main concern has been that if it were normal practice to require such 
an undertaking, there would be a risk that the court might be more 
willing to make orders under section 37, on the assumption that 
damages would be recoverable, without a full investigation of the 
circumstances of the case and that this might be detrimental to the 
interests of any children of the family. On balance, we do not think 
that the present practice should be changed. 



4.182 In many cases an application to set aside a transfer of money or to 
freeze assets will directly affect the rights and interests of third 
parties. We recommend that in all such cases third parties who are 
affected by the application should be served with notice of the 
proceedings so that they have an opportunity to intervene and be heard 
at an early stage. 



Financial protection for the respondent in separation cases 

4.183 Section 10(2) of the 1973 Act affords special financial protection for a 
respondeiit spouse in divorce cases where the fact relied on is a period 
of separation of either 2 or 5 years, but an application by a respondent 
under section 10 is not in itself an application for ancillary relief. It 
follows that if the court finds on an application under section 10 that 
the respondent is in need of financial protection it can make the 
necessary ancillary relief orders only if the respondent has made a 
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separate application for ancillary relief. We proposed in the Consulta- 
tion Paper that an application under section 10(2) should also comprise 
an application for ancillary relief, so that the court would be able to 
make all necessary orders on the application. This proposal was 
overwhelmingly approved by those who commented on it, and we 
accordingly recommend that this change be made. 



Index-linked maintenance orders 

4.184 We raised the question in the Consultation Paper whether, on making 
or varying an order for maintenance or periodical payments, the court 
should have power to link the order to a cost of living index. We 
argued that index-linking could reduce the number of applications for 
variation of maintenance, many of which are made simply to maintain 
the real value of the order in times of inflation. 

4.185 Since publication of the Consultation Paper, the issue of index-linking 
has been raised in both Houses of Parliament by way of proposed 
amendments to the Matrimonial and Family Proceedings Bill.^'^ On 
further consideration and in the light of the responses we have 
received we think that index-linking would be impracticable in most 
cases. IJowever, it remains open to the parties to incorporate 
provisions for index-linking in the terms of a maintenance agreement if 
they so wish. 



Enforcement of maintenance orders 

4.186 Whilst we are well aware of the hardship which results from difficulties 
of enforcement they are by no means peculiar to matrimonial 
proceedings. The statutory provisions governing enforcement are not 
contained in the Matrimonial Causes Act 1973. We think it is outside 
the scope of our work to consider them. Nevertheless, we would 
welcome an early review of the procedures. We would be particularly 
concerned to ensure that an application by one party to enforce a 
maintenance order could be heard at the same time as any pending 
application by the other party to vary that same order. This is not 
always possible at the present time and the difficulties to which the 
differing procedures gives rise can cause hardship. 



Appeal from orders made by a registrar 

4.187 We consider that the present time limit, of 5 days, for an appeal 
against a registrar’s order is too short a time to enable the parties and 
their legal advisers to consider fully the implications of an order, 
particularly in a complex financial case. We think consideration should 
be given to extending the time for appeal, perhaps to 14 days. 

Amendments which would have given the court power to index-link maintenance orders were 
considered in Committee by the House of Lords: Official Report 12th December 1983 (cols. 
59-63); and by a Special Standing Committee of the House of Commons: Official Report, 
10th May 1984 (cols. 659-666). The amendments were not carried. 
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Whether a party should be entitled to apply for an order against himself 

4.188 A problem can arise when a party who is making voluntary 
maintenance payments wishes to make the same payments under a 
court order so as to be able to claim tax relief, but the recipient of the 
payments refuses to apply for an order. At present the payer has the 
choice of stopping the payments, with possible adverse consequences 
for all concerned, or continuing to make the payments voluntarily. We 
think that a party in these circumstances should be entitled to make an 
application for an order to be made against himself, and we recommend 
accordingly.^^ 

Variation applications 

4.189 In the Consultation Paper we expressed the view that an application 
for variation of maintenance should, unless the terms of the proposed 
order were agreed, be supported by an affidavit by the applicant and 
that the respondent should be required to file an affidavit in answer. It 
was also our view that on the application being issued the matter 
should be listed to come before the registrar for determination or, 
where necessary, for further directions. Since publication of our 
Paper, rule 75 of the 1977 Rules has been amended and no longer 
requires either party to a variation application to file evidence of 
means in support of, or in opposition to, the application, unless and 
until so ordered by the registrar. None of the responses we received 
favoured such a change and, in our view, the present rule is 
inconsistent with the principle that the parties to ancillary relief 
proceedings should make full disclosure. We therefore recommend that 
the rule be further amended so as to require the applicant to a variation 
application to file a supporting affidavit and the respondent to file an 
affidavit in answer, unless otherwise agreed between the parties or 
directed by the court. We further recommend that in order that the 
court might exercise some control in contested cases a date should be 
fixed for hearing before the registrar on the issue of the notice of 
application, save where a consent order is sought. 

Whether applications for ancillary relief should be heard in open court 

4.190 Some of those who responded to the Consultation Paper asked us to 
consider whether ancillary relief applications should be heard in open 
court. In addition to the general argument that justice should be seen 
to be done, it is said that greater consistency and uniformity of 
approach would be achieved in the exercise of what is a very broad 
judicial discretion under section 25 of the 1973 Act. For the reasons we 
have already given^® we make no recommendation as to this, but we 
hope that these questions will be considered further. It is, of course, 
always open to the parties to invite the judge or registrar to give 
judgment in open court or to give leave for the judgment to be 
published. 

This is already provided for in domestic proceedings in magistrates’ courts under section 6 of 
the Domestic Proceedings and Magistrates’ Courts Act 1978, as inserted by section 10 of the 
Matrimonial and Family Proceedings Act 1984 (which is not vet in forcel 
See pars. 4.99-4.101 above. 
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Chapter 6: Injunctions and Urgent Applications 



Introduction 

4.191 It is essential for a litigant to be able to seek and obtain urgent relief 
from the court in order to protect himself or herself and any children of 
the family. It is also essential for the court to have all the necessary 
powers to give that relief and to be in a position to exercise those 
powers effectively. Nevertheless, in the Consultation Paper we voiced 
concern about applications for injunctions and ouster orders under the 
present procedures, particularly in view of the fact that if an injunction 
is granted or an ouster order made it can have a deleterious effect on 
the relationship of the parties and the future conduct of the 
proceedings. So we tentatively suggested some procedural changes on 
which we invited comment. 

4.192 No clear consensus of opinion emerged from the responses which we 
received. Concern was expressed that the present procedure was open 
to abuse, and it was suggested that some litigants sought ouster 
injunctions merely to gain a tactical advantage in the proceedings. 
However, on the whole it was doubted whether many applications for 
such relief were made without proper cause, and for this reason it was 
stressed that no procedural obstacles should be placed in the way of an 
applicant. The view was expressed that efficiency and speed were 
essential even if there were undesirable features in the present 
procedures. 



Procedure for applications 

4.193 Good practitioners will always balance the need for injunctive relief 
against the increase in tension and hostility which the grant of an 
order, especially one made ex parte, will arouse in the respondent. 
However, in the end it is a matter for the court to determine upon the 
evidence whether or not to grant the relief sought, and this is so 
whether the application is made ex parte or on notice to the other side. 
The court must evaluate the evidence and make such order as is just 
and reasonable between the parties having regard to all the circumst- 
ances, including the need to protect and safeguard any children of the 
family. In deciding whether or not to make an order under the 
Matrimonial Homes Act 1983 regulating the occupation of the 
matrimonial home the court must have regard to the matters specified 
in section 1(3), including the conduct of the parties in relation to each 
other. The same matters must be considered where an order is sought 
under the Domestic Violence and Matrimonial Proceedings Act 1976. 
It is for the court to decide whether or not the application is a proper 
one and to deal with it accordingly. We do not think it is for this 
Committee to recommend what evidence should be placed before the 
court, whether by way of affidavit or otherwise. That is a matter which 
can, if necessary, be dealt with in the usual way by a practice direction. 
If facilities for conciliation are available, as we would hope, it would be 
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for the court to determine whether or not to refer the parties for this 

assistance. That is a matter which we feel must be left in the discretion 
of the court. 

4.194 For these reasons we have concluded that we should not propose any 
changes to the present procedure, save to recommend that in those cases 
where there are children of the family a welfare officer should be 
present in court wherever possible. It has been the experience of 
the Committee that many applications stem from 
aitticulties concerning the children and particularly difficulties over 
access. We think that immediate discussion with a welfare officer 
would often prove to be of great benefit to the parties. We recognise 
that this proposal could have significant resource implications and at 
times rnight be irnpossible to fulfil as, for example, where the court has 
been given no prior notice of the application. 



Jurisdiction of the registrar 

4.195 A matter which we did not raise in the Consultation Paper but which 
has arisen in our discussions concerns the jurisdiction of the registrar 
to grant an ouster order. 

4.196 It has not always been clear whether or not a registrar of either the 
High Court or the county court has jurisdiction to make an order 
^eluding a spouse from occupation of the matrimonial home. 
However, recent amendments to the relevant rules now provide that a 
registrar of either court has jurisdiction to make any order, short of 

section 1 or section 9 of the Matrimonial Homes Act 
1983, and he may make an exclusion order where the respondent is not 
m occupation of the matrimonial home and his whereabouts are 
unknown. The present limited jurisdiction of the registrar can give 
rise to difficulties. Where a respondent to an application for an ouster 
order consents to it, or does not actively oppose it, or where the order 
is necessary to give effect to a transfer of property order already made 
by the registrar, additional expense and inconvenience may be 
incurred because the matter has to be transferred to a judge. We 
consider that in circumstances such as these the registrar should have 
power to exclude a party from the matrimonial home. 

4.197 In the response that we have received to the Consultation Paper there 
was no demand to extend the power of the registrar to grant 
injunctions generally, and we have concluded that disputed applica- 
tions for injunctions should continue to be dealt with by a judge. So far 
as ouster applications are concerned we recommend that the registrar 
should have jurisdiction to hear applications which are not opposed and 
should have the power to exclude a party from the matrimonial home 
where that is necessary to give effect to a transfer of property order. 

See Matrimonial Causes (Amendment) Rules 1984 (rule 12) and County Court (Amendment) 
Rules 1984 (rule 10). 
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Chapter 7: Costs 



Introduction 

4.198 In the Consultation Paper we observed that the question of costs can 
affect the relationship between the parties and in consequence affect 
their ability to reach agreement. We also observed that it was 
specifically within our terms of reference to have regard to the 
desirability of saving costs. We then made a number of provisional 
proposals as to which we received a considerable response. 



Orders for costs in undefended suits 

4. 199 Whether or not to make an order for costs is a matter to be determined 
by the court in the exercise of its judicial discretion. Where a case has 
proceeded to hearing the court is able to exercise that discretion upon 
the evidence that it has heard and the findings and orders that it has 
made. But an undefended divorce suit is a very different matter. The 
court hears no evidence and is in no position to assess whether or not it 
is just to make an order for costs. It is very much thrown back to the 
expedient that costs should follow the event and that where the 
petitioner seeks such an order it should be made. In such circumst- 
ances, applications for costs and the ensuing orders frequently cause 
considerable bitterness. They carry with them the implication that the 
respondent, or co-respondent, is to blame and must pay, when that 
may be far from the reality of the situation. 

4.200 We suggested in the Consultation Paper that no order for costs was the 
right approach in an undefended suit. This attracted a good deal of 
support, at any rate in respect of cases in which the respondent had not 
by his conduct increased the costs. It was said that if each party knew 
that he had to pay his own costs this would encourage conciliation and 
reduce ill-feeling. Although some of those who responded on this 
point maintained the need for the court to exercise its discretion in 
each and every case, no one suggested how this could, or should, be 
done. It was, however, pointed out that if no order were made in the 
suit itself it would still be possible for the court to take into account the 
legal costs of each party when it came to deal with applications for 
financial relief. 

4.201 We are firmly of the view that where a suit has proceeded to decree on 
an undefended basis, the no-fault ground for dissolving the marriage 
should be recognised and no order for costs should be sought or, 
therefore, made. We think that a decree should be deemed to be 
obtained on an undefended basis if it is granted at the initial hearing or 
under the modified special procedure or in any case where the 
Respondent, whether or not he has requested particulars of the 
Application, does not file an answer. 
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4.202 We recommend that as a matter of procedure an Applicant should be 
precluded from seeking an order for costs in a matrimonial suit until 
such time as the Respondent has filed an answer. 



Orders for costs in defended suits 

4.203 In a defended suit, by which we mean a suit in which the Respondent 
has filed an answer, the situation is very different. No resolution of the 
suit will have been achieved at the initial hearing, and additional costs 
will have been incurred in the preparation and filing of pleadings, in 
taking legal advice and in attending a pre-trial review. If the suit 
proceeds to a full hearing the costs will inevitably be high. Further, 
where the suit has proceeded on a defended basis, and certainly if the 
facts have been fully investigated, the court is better able to determine 
what, if any, order should be made on the merits. 

4.204 We therefore consider that the discretion of the court to make an order 
for costs in a defended suit should be retained. Accordingly, when an 
answer has been filed it should be open to the Applicant either to 
amend the Application to include a claim for costs or otherwise to give 
notice of his intention to make such a claim, and it should always be 
open to a Respondent to seek an order for costs. In such circumstances 
the court would have an unfettered discretion to deal with the costs, 
including the costs of the Application and of the initial hearing. 



Orders for costs against co-respondents in defended suits 

4.205 We have considered the position of a person named as an adulterer in 
a defended suit. We have already recommended that, although it 
would be necessary to serve such a person with notice of the 
allegations, he or she should not automatically be joined as a party to 
the suit but should have leave to intervene if he so wishes.^^ If a person 
named does not intervene, then we do not think that any order for 
costs could, or should, be made against him. The issues will remain to 
be determined aS between the spouses, and the person named will not 
himself have contributed to the costs of the hearing. Even if the 
alleged adultery is subsequently proved, we do not think that in itself 
would warrant an order for costs being made, since an order made 
upon that basis would in effect be penal and tantamount to the 
reintroduction of an award of damages for adultery. Such an order 
would be wholly inconsistent with the no-fault ground for divorce. We 
recommend that only in those cases where the person named intervenes 
and becomes a party to the suit should the court have power to make an 
order for costs against him. 



See par. 4.16 above. 
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Costs in children’s applications 

4.206 As a matter of general practice orders for costs are not usually made in 
children’s applications unless a party by his or her unreasonable 
conduct of the proceedings has increased the costs. We think this 
should continue to be the practice. It is perfectly understandable and 
proper for parents to hold different views as to what is in the best 
interests of their children, and it would be to the detriment of the 
children themselves if either parent felt inhibited in putting his or her 
case before the court because of the fear of having to pay the other 
side’s costs in addition to his own. We strongly indorse the prevailing 
practice that generally no order as to costs is made in such cases. 



Costs in ancillary relief applications 

4.207 In order to encourage parties to reach agreement, we are of the view 
that it is highly desirable for no order for costs to be made where final 
orders are made at the initial hearing. Otherwise, we think that the 
question of costs should continue to be a matter for the court, in its 
discretion, to determine in the light of the circumstances of the 
particular case. In many cases it is appropriate to make no order as to 
costs. As a matter of practice, the court will take into account a party’s 
costs in assessing what ancillary relief orders should be made. 



Calderbank letters 

4.208 In the Consultation Paper we invited views as to whether or not 
Calderbank letters should be filed. The majority of those who 
commented upon this did not support the proposal. It was pointed out 
to us that in many cases if such a letter were on the file it would be 
difficult to prevent it coming to the notice of the judge or registrar 
prior to the question of costs being considered. It was also said that 
there would be no advantage in requiring such a letter to be filed. For 
these reasons we do not make any recommendation to this effect. 
However, Calderbank letters are strongly to be encouraged. There is a 
duty upon both parties to make full, frank and clear disclosure of their 
respective financial positions and when that duty has been observed a 
Calderbank letter can only assist in the resolution of a financial 
dispute. Any question of costs that may arise after a Calderbank letter 
has been written is a matter which must remain in the unfettered 
discretion of the court. 



A Calderbank letter, which takes its name from the case of Calderbank v Calderbank [1976] 
Fam 93, is one which contains an offer made without prejudice but reserving the right to refer 
to the offer on the issue of costs. 
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PART V: RESOURCE IMPLICATIONS 



5.1 



Introduction 

It IS specifically within our terms of reference to recommend reforms 
which will save costs. We think that this must include the saving of 
costs to the parties who are involved in matrimonial proceedings and 

^ costs to the Legal 

Aid Fund. Throughout this Report we have been at pains to ensure 
tnat the recommendations we make should encourage early settle- 
ments and, by means of tighter court control should avoid prolonged 
and expensive litigation where issues remain to be determined. We 
therefore think that our recommendations would result in savings to 

f However, we also think that 

our terms of reference require us to consider the saving of costs to the 
Mate m giving effect to matrimonial procedures. Accordingly, we have 
considered m this respect the implications which flow from our 
recommendations and the funding of the machinery that will be 
necessary to give effect to them. ^ 



5.2 



Court resources 

We do not have available to us the means of researching in any depth 
me cost in terms of man-hours, of the present procedures and the 
estimated cost of these procedures which we recommend. But such 
work as our menibers have been in the position to undertake has 
yielded encouraging results. Estimates have been made in the 
Principal Registry and Exeter Divorce County Court of the work 
required of staff to deal with a divorce up to the point of granting a 
decree both under the present procedure and under the procedure to 
be tollowed were our recommendations to be implemented. So far as 
our proposals were concerned, the examination of the work involved 
was made on the basis that an initial hearing would take place in all 
children s cases and m all those cases where the Respondent stated an 
intention to defend and that the average time for such a hearing would 

K rl reviews suggested that there would 

be likely to be an overall saving of staff time under the new procedure. 
We are well aware that the figures taken for the staff time required for 
work on cases both prior to and after the initial hearing are only 
estimates and that there will always be cases which, for one reason or 
another exceed the estimate, but this can happen at present. We also 
acknowledge that m many cases where conciliation is considered 
appropnate the initial hearing would have to be adjourned We are in 
no position to state with certainty that savings in time would inevitablv 
resmt from our recommendations but we are confident from the work 
we have been able to do that there is no reason to suppose that if thev 
were properly implemented our recommendations would involve 
greater overall cost in terms of court resources. 
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Judicial manpower 

5.3 While the time taken by registrars in conducting the initial hearing, as 
opposed to the time presently taken by them in certifying cases as fit 
for decree, would be increased, there would be a saving of judges’ time 
with the abolition of the separate section 41 appointments. We believe 
that the elimination of contentious pleadings at the outset of 
proceedings, together with the expectation that it is in the first instance 
up to the parties to settle their own affairs, would reduce the number 
of contested custody cases and possibly also the number of injunction 
applications, and this would result in a saving of judicial time. If the 
initial hearing scheme fulfils its objectives, then additional savings 
would follow from the overall settlements that could be achieved and 
from the reduction of hearings needed for directions or for interim 
orders. 

Court premises 

5.4 We have already referred to the pressures which can be imposed upon 
parties by reason of unsuitable premises which do not allow for quiet 
and privacy. Ideally, if conciliation is to take place within the 
precincts of the court, suitable rooms and proper facilities should be 
available. Nevertheless, we are aware that some conciliation schemes 
already work successfully in premises which are far from ideal. We do 
not think that the need to provide premises for work of this nature 
should prove too great a burden upon the courts and we accept that if 
our proposals are to be implemented in this respect then the best use 
will have to be made of what is available. 



Welfare and probation services resources 

5.5 Our proposals for the inclusion of conciliation within the legal process 
were widely welcomed. Nevertheless some concern was expressed as 
to the funds necessary to support a service manned and administered 
by the divorce court welfare service, particularly having regard to the 
greater priority given by the Home Office to the work of the probation 
service in the criminal justice system. We have examined, as best we 
can, the resource implications of our recommendations for the 
probation service. 

5.6 We envisage that where conciliation is considered appropriate, the 
initial hearing would be adjourned to enable it to take place away from 
the court in those cases where the issues cannot be resolved there and 
then. We do not recommend that conciliation should automatically 
take place in every case where there is a dispute, but that the referral 
should be made where the registrar or the welfare officer, after a 
prehminary assessment of the issues, considers that it would be 
appropriate. It follows that the initial hearing would only be adjourned 
for conciliation where either the registrar or a conciliating officer 



See par. 4.56 above. 



87 



Printed image digitised by the University of Southampton Library Digitisation Unit 



considers that this would be worthwhile. Our scheme, therefore, starts 
from the premise that conciliation would take place only where the 
issues have already been defined, where both parties have consented 
to conciliation and where it appears to be workable and likely to help 
them reach an agreement. 

5.7 In these circumstances, we have not been able to calculate the number 
of hours which such conciliation work might occupy. With the ground 
already prepared by the preliminary steps leading to the initial hearing 
and by the hearing itself, the time required by the conciliating officer 
for work in those cases which are adjourned might well be consider- 
ably less than has hitherto been the experience of those engaged on 
this work in established schemes where there is no such foundation on 
which to build. Moreover, we have not found it possible to give a firm 
estimate of the proportion of cases which will be settled following 
conciliation. It is this success rate which is particularly crucial to the 
question of resources, since it follows that where a case is settled it will 
not be necessary for a welfare report to be made. At present the 
number of welfare reports made throughout England and Wales 
amounts to approximately 19,000 a year and it is this work which we 
would hope would be substantially reduced by our recommendations. 
We believe that it is reasonable to think that conciliation in the context 
of the initial hearing is likely to have a high success rate. We base this 
not only upon the preparatory work leading up to it, but also upon the 
evidence presented to us by the conciliation services which are already 
established and which themselves claim a good success rate and 
because of the expectation which we think will become generally 
accepted that parties should reach their own agreements about their 
own affairs. If our recommendations are implemented and prove 
successful, then our calculations lead us to think that there could be an 
overall saving in the time of welfare officers and therefore a saving in 
recources and costs. 



5.8 



We me fmnly of the view that where conciliation is not successful then 
a different officer should prepare the welfare report. This has the 
disadvantage of involving a further person in the case who will have to 
get to know the parties, the children and the relevant issues. But we 
think that because of the work that will have already been done the 
i^ues will have been clanfied and the task of reporting will therefore 
be accomplished more quickly. We do not, therefore, think that this is 
a senous drawback when considering the resource question 



5.9 



Legal aid implications 

We consider separately the system of legal aid which we think might be 

tou“it1SCff *° However, we accept that 

^ ^ass tTS^al that both parties should 

nave access to legal advice poor to and at the initial hearing our 



SI. 



See Api^ndix 1. 
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proposals carry with them implications for the Legal Aid Fund. We 
accept that the expenditure at the outset of proceedings will 
necessarily be greater because more work will be done at this stage 
than is the case at present. If the initial hearing achieves its objectives, 
then the subsequent savings, for example the reduction in the number 
of full legal aid certificates for contested matters, can be offset against 
this outlay. It is quite impossible to quantify such savings but we 
believe they will be substantial. 

Conclusion 

5.10 We have resisted the temptation to conclude this Report with an 
estimate of the percentage of cases which we think might settle if our 
procedures were to be implemented and by such a figure to support 
our argument that our recommendations will result in a saving of costs 
and of court resources. Any such estimate could only be a guess and as 
such would carry no weight. We accept that in certain respects the 
recommendations we make will call for greater expenditure and the 
availability of more resources in the early stages of proceedings. That 
inevitably follows from our proposals as to the steps to be taken 
leading to the initial hearing which must include the availability of 
legal advice to both parties. 

5.11 The success in terms of the saving of costs will come primarily from the 
benefits to be derived from the initial hearing if it fulfils its objectives. 
At a single hearing the court will be able to make all the necessary 
orders, including the provisional decree, thus bringing the proceedings 
to a conclusion subject only to the automatic issue of the final decree. 
This will be possible even if the parties are not wholly agreed as to the 
outcome and the court has to determine an issue between them as, for 
example, the question of the quantum of maintenance. At present, 
with matrimonial work distributed between judge and registrar such a 
single hearing is not a possibility. The initial hearing will, we believe, 
bear directly upon the welfare of the children. In particular, 
experience has shown that access problems are often susceptible to 
conciliation. If difficulties over access are not tackled at an early stage 
(and under present procedures they frequently are not) they regularly 
recur, bringing in their wake a detrimental and costly series of 
hearings. 

5.12 The second source of substantial savings will flow from the court 
control of litigation where issues remain to be resolved after the initial 
hearing. This must follow from the avoidance of a multiplicity of 
hearings for directions, and of a proliferation of affidavits and 
discovery and of experts’ reports and valuations. Not only should the 
saving in terms of the costs of the parties be considerable, but there 
should equally be a considerable saving of court resources. 

5.13 We have already referred to the wider social costs which can result 
from prolonged and bitter litigation. These costs cannot be overlooked 
in this context. The toll which such litigation takes upon a party, 
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reducing the capacity to work or care for the family, increasing 
dependence upon drugs and undermining health, affects society 
generally and should not be ignored. Equally, the toll of such litigation 
upon children must be of vital concern. Lengthy and contentious 
matrimonial proceedings between parents can only be harmful and 
distressing for children, and the cost that society pays is a heavy one in 
every sense. 

5.14 We would not wish it to be thought that we regard our recommenda- 
tions with complacency. We well realise that they will not serve to 
produce a settlement in every case or prevent every bitter battle. We 
do not think that any procedures could do that. Nevertheless, we are 
unanimous in presenting these recommendations in the belief that 
their implementation would achieve not only greater simplification 
and the saving of costs, but would also provide further for the welfare 
of the children and for the parties themselves. 
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PART VI: SUMMARY OF RECOMMENDATIONS 



Introduction 

In this Part of the Report we summarise the conclusions and 
recommendations set out in Part IV. 

Chapter 1: First Steps 

(1) The document by which matrimonial proceedings are 
begun should be called an Application for a divorce and in all 
documents the parties should be referred to as Husband and 
Wife, with the addition of the terms Applicant and Respondent 
where this is necessary to make it clear which of the two is 
seeking relief, 

(2) A form of Joint Application should be available in respect 
of all five section 1 facts. 

(3) The present requirement as to the naming of an alleged 
adulterer should be revoked. 

(4) If the suit is defended by the Respondent, then the alleged 
adulterer should be named and served as part of the contested 
proceedings if his identity is known to the Applicant, and he 
should have the right to intervene. But unless he chooses to 
intervene he should not be made co-respondent in the suit. 

(5) The same procedure should apply to the naming and 
joining of a person against whom an improper association is 
alleged. 

(6) Unless the court otherwise directs, the co-respondent 
should not be a party in any custodial or ancillary relief 
proceedings and so his name would appear only in the 
documents relating to the suit itself. 

(7) A person against whom adultery or an improper associa- 
tion is alleged in custody or financial proceedings should be 
given notice of the allegation and should be entitled to 
intervene in those proceedings. 

(8) No particulars of behaviour should be given in an 
Application under secton l(2)(b) of the 1973 Act. 

(9) The claim made in the Application itself should be 
confined to the matrimonial relief sought. Claims in relation to 
children should be included in the statement of arrangements 
and ancillary relief claims should be contained in a separate 
financial statement. 
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Paragraph 

4.4 

4.10 

4.14 

4.14 

4.15 

4.16 

4.16 

4.26 

4.31 



(10) The Application should conclude with a jurat by which 
the Applicant swears to or affirms the truth of its contents. 



(11) The requirement to file a statement of arrangements for 
children should be retained and it should contain much fuller 
information about the present and proposed arrangements as 
well as a statement of the claims made by the Applicant in 
respect of the children. 

(12) There should be provision for the parties to file a joint 
statement of arrangements for the children. 

(13) Where a joint statement of arrangements has not been 
filed the Respondent should be sent a blank form of the 
statement of arrangements which he should be encouraged to 
complete and file with the acknowledgment of service. 

(14) Where the Applicant wishes to claim financial relief he 
should be required to file with the Application a financial 
statement containing a statement of the relief sought and 
information about his financial circumstances. 



(15) Where the Applicant indicates an intention to claim 
ancillary relief for the children he should be required to 
complete a separate financial statement. 

(16) An information leaflet should be supplied to parties to 
divorce proceedings. 



(17) Section 6(1) of the 1973 Act (certificate as to reconcilia- 
tion) should be repealed. 

(18) Where the Respondent wishes to claim custody or access 
he should file a statement of arrangements with the ack- 
nowledgment of service. 



(19) In any case where a financial statement is filed with the 

which the Respondent 
wshes to claim finanaal relief, a financial statement should be 
iiieci with the acknowledgment of service. 



Chapter 2: The Initial Hearing 

(20) There should be an initial hearing before a registrar. 

(21) Conciliation should be available at the initial hearing. 

adjournment for conciliation should be for a 
sf^afied penod of time to ensure that the hearing is resumed 
without unnecessary delay. ^ 
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Paragraph 



(23) The court should have power to refer parties to a welfare 
officer for the purpose of discussing the nature of conciliation 
and its relevance to the dispute in which they are engaged, but 
the decision whether to take part in conciliation should be for 

the parties. 4.59 

(24) A welfare officer should not both conciliate in a case and 

later report on it. 4.63 

(25) The court should have power to make consent orders at 

the hearing. 4.66 

(26) The registrar should have power to grant a decree at the 

hearing. 4.67 

(27) Where a decree is granted the court’s duty to satisfy itself 

as to the arrangements made or proposed for the children 
should normally be discharged at the hearing. 4.69 

(28) The court should have power to make interim orders at 

the hearing. 4.70 

(29) Where the issues are relatively straightforward and 
sufficient information is available the court should have power 

at the initial hearing to make final orders in contested matters. 4.71 

(30) Where contested issues remain the court should normally 

fix a hearing date, or a date for further directions to be given. 4.72 

(31) The court should fix an initial hearing in every case where 
there are children to whom section 41 of the 1973 Act applies. 4.75 

(32) The court should fix an initial hearing in cases where the 

Respondent states an intention to oppose the Application. 4.77 

(33) A modified form of special procedure should be retained 

for cases where there is no initial hearing. 4.83 

(34) Where it appears from the Application that there are 
children to whom section 41 applies the case should be listed by 

the court for an initial hearing on the Application being filed. 4.84 

(35) In cases where there are no children, an initial hearing 
should be fixed by the court on receipt of the acknowledgment 

of service if it discloses an intention to oppose the Application. 4.84 

(36) The Applicant should be required to attend the initial 

hearing. 4.87 

(37) Where a Joint Application is filed both parties should 

attend the initial hearing. 4.87 
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Chapter 3: The Matrimonial Suit 



Paragraph 



(38) On giving directions at the initial hearing for the filing of 
pleadings in respect of a defended suit the court should 
normally fix a date for a pre-trial review. 

(39) The two-stage decree should be retained. 

(40) There should be a change in terminology to “provision- 
al” and “final” decree. 

(41) A list of decrees granted in undefended causes should be 
posted in the precincts of the court. 

(42) The decree should be in a neutral form, stating simply 
that the marriage of the named parties has irretrievably broken 
down and has been dissolved. 

(43) A final decree should issue automatically at the expira- 
tion of 4 weeks after the grant of a provisional decree unless the 
court otherwise orders. 

(44) Consideration should be given to the repeal of section 
9(1) of the 1973 Act. 

(45) It should be possible for parties to file a Joint Application 
in a nullity suit whatever the ground relied on. 

(46) An initial hearing suit should take place in a nullity suit 
where there are children of the family to whom section 41 
applies or where the Respondent has filed an acknowledgment 
of service stating his intention to oppose the Application. 

(47) A decree of nullity should disclose that the marriage was 
annulled as being either void or voidable. 

(48) The procedures should be the same for judicial separa- 

tion as for divorce, save that there should continue to be onlv 
one decree. ^ 

(49) A registrar should have jurisdiction to deal with a suit for 
dissolution based upon the presumption of death and to grant a 
decree. 

Chapter 4: Children 

(50) The registrar should have jurisdiction to carry out the 
court’s duty under section 41 of the 1973 Act and to make all 
orders in respect of children which are agreed or unopposed. 

(51) The court at the initial hearing should, wherever possi- 
ble, fix the date of any subsequent hearing. 

94 



4.96 

4.104 

4.105 

4.106 

4.107 

4.112 

4.115 

4.118 

4.119 

4.120 

4.122 

4.123 

4.128 

4.133 



Printed image digitised by the University of Southampton Library Digitisation Unit 



(52) Affidavits should not be filed during an adjournment for 
conciliation. 

(53) A welfare report should not be ordered before or during 
an adjournment for conciliation. 

(54) As a matter of practice supervision orders should 
normally be made for a defined period. 

(55) Unless the court otherwise directs, any application for 
variation of an order for custody or access which is not agreed 
should, in the first instance, be issued for hearing before the 
registrar, without affidavits being filed, and conciliation should 
be available at the hearing. 

(56) The court should have power to prevent the issue of any 
further application without its prior leave. 

Chapter 5: Ancillary Relief 

(57) The term “maintenance” should be used in any future 
legislation. 

(58) Except where the claim is in respect of a child or the 
terms of the proposed order are agreed, leave of the court 
should be required to make a claim for ancillary relief other 
than at the time of filing the Application or acknowledgment of 
service. 

(59) In any case where it is sought to make a claim more than 
3 years after final decree leave should first be obtained from a 
High Court judge. 

(60) The court should have additional powers to fix of its own 
motion a hearing date for or to strike out any pending 
application started in good time but not prosecuted with due 
diligence. 

(61) Either party should be able to apply to the court at any 
time for interim orders, directions or a hearing date. 

(62) No financial affidavit should be filed without leave of the 
court. 

(63) When giving directions as to the exchange of affidavits 
the court should normally impose time limits on the parties. 

(64) The present practice, whereby leave of the court is 
required to intervene in ancillary relief proceedings, should be 
retained but should be regulated by rules of court. 
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Paragraph 

(65) Where practicable any adjournment of an ancillary relief 
application should be to a fixed date in order to prevent 
unnecessary delay. 4 157 



(66) The court should have power, whether of its own motion 
or on an application by a party, to order a pre-trial review in a 
complex financial case. 

(67) In order to avoid confusion the rules should provide that 
in relation to matrimonial proceedings the procedures for the 
enforcement of penal notices in the High Court and in the 
county court should be the same. 



(68) The court should be empowered to make orders for 
periodical payments under section 23 of the 1973 Act at any 
time after presentation of an Application for a divorce. 4.172 



(69) An interim order for maintenance made before decree 

should automatically come to an end on the dismissal of the 
matrimonial suit. 4 

(70) The court should have the following additional powers to 
enable it to make interim lump sum orders 

(a) before the provisional decree, to award lump sums 
to or for a child in respect of liabilities or expenses 
incurred, such lump sums to be payable before the 
final decree; 

(b) After the provisional decree, to award lump sums 
to a party in respect of liabilities or expenses 
incurred, such sums to be payable before the final 
decree; 

(c) after the provisional decree, to award interim lump 
sums which should be payable before the final 
decree but subject to such conditions, including 
conditions as to repayment, as the court thinks fit. 4.175 



\ relation to applications under section 

27 of the 1973 Act should follow that laid down by the existing 
rules, save that an appointment should be fixed on the issue of 
the originating application or summons for a directions hearing 
u registrar, and that prior to that hearing an affidavit 

should be filed by each of the parties. Where the case is 
complex the court should have the power, whether of its own 

motion or on an application by a party, to direct a pre-trial 
review. ^ 



4.177 
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Paragraph 



(72) The procedure in relation to applications under sections 
35 and 36 of the 1973 Act should follow that laid down by the 
existing Rules, save that an appointment should be fixed on the 
issue of the originating application or summons for a directions 
hearing before the registrar. Where appropriate, the court 
should have power, whether of its own motion or on an 
application by a party, to direct a pre-trial review. 

(73) Where an application to set aside a transfer of money or 
to “freeze” assests will directly affect the rights and interests of 
third parties, such people should be served with notice of the 
proceedings so that they have the opportunity to intervene and 
be heard at an early stage. 

(74) An application under section 10(2) of the 1973 Act 
should also comprise an application for ancillary relief, so that 
the court would be able to make all necessary orders on the 
application. 

(75) A party should be entitled to apply for an order against 
himself. 

(76) The applicant to a variation application should be 
required to file a supporting affidavit and the respondent to file 
an affidavit in answer, unless otherwise agreed between the 
parties or directed by the court. A date should be fixed for 
hearing before the registrar on the issue of the notice of 
application, save where a consent order is sought. 



Chapter 6: Injunctions and Urgent Applications 

(77) In cases where there are children, a welfare officer 
should wherever possible be present in court when an applica- 
tion is heard. 

(78) The registrar should have jurisdiction to hear ouster 
applications which are not opposed and should have the power 
to exclude a party from the matrimonial home where that is 
necessary to give effect to a transfer of property order. 

Chapter 7: Costs 

(79) An applicant should be precluded from seeking an order 
for costs in a matrimonial suit until such time as the Respondent 
has filed an answer. 

(80) In adultery cases, only where the person named inter- 
venes and becomes a party to the suit should the court have 
power to make an order for costs against him. 
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APPENDIX 1: LEGAL AID 



Legal aid and the initial hearing 

1. We have considered in outline what system of legal aid might best 
support the changes in procedure which we have recommended. We were 
encouraged in these deliberations by the latest report of the Legal Aid 
Advisory Committee which, in its review of the non-financial criteria for legal 
aid, singled out matrimonial and family disputes as possibly requiring 
arrangements for legal aid, in its broadest sense, different from those 
applicable to the generality of civil litigation. 



2. We have considered this requirement in three phases: advice and 
preparation prior to the initial hearing, representation at the initial hearing, 
and action following the initial hearing if the matter remains contested. As we 
have indicated, we hope that the great majority of cases will settle before or at 
the initial hearing and that only a minority will remain contested thereafter. 
We understand that the administrative cost alone of issuing a full civil legal 
aid certificate was about £67 in 1983 and that on average 2 months now elapse 
between the time of application and the offer of a certificate. In such 
circumstances, it would be undesirable for these costs and delays to be 
incurred in respect of cases which settle before or at the initial hearing. We 
think it would be more appropriate for representation at the hearing to be 
provided by a modified form of Assistance By Way of Representation 
(ABWOR). The parties will, of course, require preliminary advice and 
assistance, and this should continue to be provided under the Legal Advice 
and Assistance Scheme (Green Form). The current initial financial limit for 
and we think that such advice in matrimonial proceedings allows a solicitor to 
do about 2-3 hours work but, if our recommendations for an initial hearing 
are introduced, solicitors may have to do significantly more work than they 
currently do under Green Form in undefended suits, because they will 
normally need to conduct at least preliminary negotiations with the other side 
m order to prepare for the initial hearing. In those cases where there is no 
initial hearing, they will have to do similar work in negotiating a possible 
consent order for approval by the court. We therefore believe that the initial 
financial limit for Green Form Advice and Assistance in matrimonial 
proceedings should be raised from its present figure to take account of this 
additional work. Solicitors would, of course, still be able to seek authority 
rom the Legal Aid Committee to exceed the limit in appropriate cases. 



anH ^P^^ider that parties who are required to attend initial hearings 

and who are financially eligible should be entitled to representation at those 

^ ^ of ABWOR. We think that solicitors should 

be able to claim their costs for such hearings (in respect of travelling time 
waiting time and advocacy) at the standard rates, without the^ prior 

felTsTould'^hP • that, if counsel is instructed his 

Similarly allowed, provided that the total costs payable to 

so icitor and counsel do not exceed what would have been payable to the 
solicitor had he represented the client at the hearing. ^ ^ 

34th Annual Report of the Lord Chancellor’s Advisory Committee on Legal Aid (1985) HC 



98 



Printed image digitised by the University of Southampton Library Digitisation Unit 



4. The arrangements which we propose would lead to some increase in costs 
payable out of the Legal Aid Fund in the early stages of cases, but we believe 
that those additional costs would be very largely offset by substantial 
reductions in the later stages, because we believe that many more cases will 
settle early and fewer continue to a fully contested hearing. 

5. To have three separate forms of legal aid in matrimonial proceedings is 
unsatisfactory and it may cause confusion; but we do not see how this can be 
avoided without radical revision of the entire legal aid system. Undoubtedly, 
litigants will require a careful explanation if they are to understand what is 
involved and how the system works. 



The Law Society's Statutory Charge 

6. By operation of section 9(6) of the Legal Aid Act 1974 and Part XI of the 
Legal Aid (General Regulations) 1980, where property is recovered or 
preserved by an assisted party then the Law Society, as custodians of the 
Legal Aid Fund, have a charge upon that property, subject to an exemption 
of £2,500, for the payment of that party’s costs. The operation of the charge 
has aroused controversy and concern. There are some who argue that there 
are anomalies in the way the charge affects matrimonial proceedings, for 
example: 

i) Although the matrimonial home is excluded for the purpose of 
considering a party’s eligibility for legal aid, nonetheless the 
home often becomes an available resource at the end of the day 
because the ancillary financial dispute frequently involves the 
recovery or preservation of the property by one or other or both 
of the parties. 

ii) In Hanlon v The Law Society'^^ it was held that there is only one 
legal aid certificate covering the suit, the custody proceedings 
and the ancillary relief proceedings. Those who wish for reform 
contend that these three aspects of the divorce are essentially 
different, and that the charge should operate only in respect of 
the ancillary. 

hi) Judicial disquiet has been expressed about the lack of any 
discretion to postpone the operation of the charge where the 
money ordered to be paid is intended to be used in the purchase 
of a home for the recovering party, 

7. On the other hand, it is argued that the purpose of legal aid is to place an 
assisted party in the same position as the private client of adequate means and 
that legally-aided parties, like private clients, should accept that their legal 
costs have to be paid out of the winnings of the litigation in which they 
engage. 



[1971] AC 124 
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8. We have concluded that it falls outside our terms of our reference to 
make recommendations on these matters. We are pleased that the Law 
Society are likely to propose amendments to the rules which may result in no 
charge being made against the money which the court designates for the 
purchase of a home, subject to certain safeguards, with the charge then being 
registered against the property which is thus acquired. 

9. We regard it as vitally important that solicitors carefully and frequently 
throughout all stages of the litigation, whether it relates to the suit or to the 
children or to a financial apphcation, advise their clients of the effect of the 
charge and of the desirability of reaching an early settlement of all issues. 



100 



Printed image digitised by the University of Southampton Library Digitisation Unit 



APPENDIX 2: THE POSITION OF THE MAGISTRATES’ COURTS 



1. The magistrates’ domestic courts exercise a matrimonial jurisdiction, 
which is now governed by the provisions of the Domestic Proceedings 
(Magistrates’ Courts) Act 1978 under which they are able to make orders in 
relation to the children of the family, to financial provision and to the 
occupation of the matrimonial home. Applications for such orders are often 
made where a marriage has run into difficulties but has not irretrievably 
broken down. 

2. It is not within our terms of reference to recommend procedural changes 
in the magistrates’ courts. We are, however, mindful of the differences that 
existed, after the new laws had come into force on the 1st January 1971, 
between the divorce jurisdiction of the High Court and county court, and the 
matrimonial jurisdiction of the magistrates’ courts which, until the 1978 Act 
came into force, continued to be based upon the concept of the matrimonial 
offence. This inevitably led to considerable confusion for both lawyer and 
litigant. We think that some of the recommendations which we make in this 
Report could apply equally to procedures in magistrates’ courts. We have in 
mind, in particular, the proposed initial hearing in cases where there are 
children, and we would also suggest that consideration should be given to 
enabling parties in magistrates’ court proceedings to make a joint application. 
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APPENDIX 3: INFORMATION LEAFLET ISSUED BY 
THE FAMILY COURT OF AUSTRALIA* 




FAMILY COURT or 
AUSTRALIA 



MARITAL 
SC PAR A TION 



HOWITAFFCCTS 

CHILDREN 






December, 1983 



* We are grateful to the Family Court of Australia for permission to reproduce 
this leaflet. 
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HOW YOUR CHILDREN MAY REACT 

All children are affected by a separation. Like their 
parents, they need time to adjust. Like their parents, 
they will experience a range of feelings and reactions 
which may change considerably. Your children may 
not be easy to live with at the very time when you are 
having to work hard at making adjustments to your 
own life. 

Children usually "sense" what is happening between 
their parents, even though they can't always put it 
into words. They may show their distress over your 
separation through actions rather than words. For 
example, they may become aggressive, or steal, or 
become withdrawn, or tell lies, or refuse to go to 
school. 

Children can also show distress by "regressing" - that 
is by temporarily losing some of the skills they have 
learned. Smaller children may go backwards in their 
progress in speech, toileting and eating meals. 

Many children do not wish to see their parents 
separate, even if everyone in the family has been 
unhappy. Sometimes a child's difficult behaviour, 
such as refusing to go to school, has the effect of 
keeping parents in much closer contact with each 
other than they really want. If you find yourself 
consulting your former partner frequently over the 
children's behaviour, chances are that the children are 
holding you together and preventing you from separa- 
ting with the least damage. If this is the case, you 
should try to agree on the terms of your separation 
and especially on who is to have the main reponsibil- 
ity for the day to day care of the children (custody). 
You should then explain this clearly to the children. 
TELLING THE CHILDREN 

Children have a right to know what is happening - 
even though you may be telling them something 
that they don't want to hear. 

Telling it to the children "straight" is not easy. It's 
tempting to leave them with false hopes. But this will 
only make it harder for the children to adjust and 
may increase problems with their behaviour. It's also 
easy to lapse into blaming the other parent for all the 
difficulties. This will only confuse and upset your 
children more. 

To give a consistent message to the children can be 
especially difficult if you are the parent who has 
been left, or if you still have some hopes for getting 
back together with your partner. If you find the 
children are getting different messages you should 
talk to your former partner about it. If this proves 
difficult, you may find that a counsellor such as a 
Family Court Counsellor can help. 

In any case, you should never drag the children 
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further into the conflict by running each other down 
in front of them or by telling them it's all the other 
person's fault. 

DECIDING WHERE THE CHILDREN WILL LIVE 
Parents are usually the best decision makers 

Most parents who separate are able to decide between 
themselves on where the children will live without 
seeking help from a counsellor or without going to 
Court. Whilst this can be a difficult and emotionally 
draining experience, solutions reached in this way 
usually suit everybody better than a decision imposed 
by the Court. Court battles over guardianship are 
often very. bitter, drawn out and expensive. The 
children can often be the real losers in court cases. 
Sometimes it can be especially difficult to reach an 
agreement when both parents are able to offer a 
similar range of things for the children. But even 
these situations may be resolved between the parents 
with the help of a professional go between, such as a 
Family Court Counsellor. 

The Family Court Counselling Service specializes in 
helping parents look at the issues involved in decid- 
ing what is best for their children. 

Should we leave it up to the children? 

Following a separation, most children do not want to 
be put in the position of having to decide whether to 
live with their mother or their father. The decision 
must usually be the responsibility of the parents. It is 
a good idea to consult your children (especially older 
children) before any decision is made, so long as it is 
made clear to thefri that they do not have to choose. 
Sometimes parents become involved in a great deal of 
conflict because both claim the children have said 
they wish to live with them. Both parents are probably 
right, but they don't appreciate the reason why the 
children say seemingly contradictory things to each 
parent. 

If you ask the children where they want to live they 
are likely to pick you because they love you and 
don't want to hurt your feelings. If your former 
partner asks them the same question they are likely 
to say they want to live with him or her for the very 
same reason. The children are caught in a conflict of 
loyalties. 

Sometimes children - particularly older children - do 
make their wishes very clear. It is not unusual for 
example, for teenage children to say they wish to 
live with the parent of the same sex. While this may 
be hurtful to the other parent, it is usually not a 
rejection - rather a wish of the child to model himself 
or herself on that particular parent. This is something 
he or she would normally do even if both parents 
remained together. Teenage children are also likely 
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to want to stay in the locality they know because of 
the importance to them of the friendships they have 
made and the groups they belong to. These interests 
outside the family represent for the teenager, the 
beginnings of the move away from the family which 
will usually lead to the formation of a family of his 
or her own. 

Younger children may also say they want to live with 
one or the other parent. Some young childrens' 
wishes are realistic, other are not. A child may choose 
a parent because they have spent more time with that 
parent and feels more at ease with him or her. On the 
other hand, a child may choose a parent simply 
because they'll have the better house or more 
money. 

Children may also choose to live with a particular 
parent because they think that parent is in greater 
need of companionship or because they have "taken 
sides” in the marriage dispute and have decided that 
one parent is the "goodie" and the other is the 
"baddie". 

If you are unsure of what your children's feelings are 
or where they should live, it may help to talk things 
over with a Counsellor at the Family Court. 

SOME OPTIONS TO THINK ABOUT 

Most parents come to an agreement whereby the 
children live mainly with either their mother or 
father and visit the other parent regularly or a least 
occasionally. 

This arrangement is usually in one of the following 
forms; — 

- the children live on a day to day basis with one 
parent and both parents have joint guardianship. 
(This does not require a court order as the parents 
have joint guardianship of the children until a 
court changes this). For joint guardianship to work 
both parents must be able to talk to each other 
and reach agreement about major decisions regard- 
ing their children's lives, health, education and 
upbringing. 

— the children live on a day to day basis with one 
parent who has sole guardianship of them. (This 
requires a court order but if the parents agree on 
the order the Court hearing will usually be only 
very short and simple). 

Of course if you and your former partner can reach 
your own decision, you can agree on whatever 
arrangements suit your children and yourself best. 
The Court and lawyers need not be involved at all. 
For example, some couples prefer option of shared 
parenting whereby the children spend roughly equal 
amounts of time in each home. Shared parenting 
following separating takes planning and effort but it 
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can be a rewarding experience for everybody. If you 
are unsure about whether a proposed arrangement 
seems workable, you may wish to discuss it with an 
independent person such as a Family Court Counsellor. 

SOME THINGS TO CONSIDER ABOUT YOUR 
CHILDREN'S NEEDS 

When trying to decide on where the children should 
live, it may help if both parents ask themselves the 
following questions. 

1. How accurately are you able to describe each of 
your children's daily routine? 

2. How well do you know their friends? 

3. How well do you know their teachers? 

4. Do you know what they like, dislike? 

5. What interests and skills does each child have? 

6. What problems and fears does each child have? 

7. Can you think of a remedy for any of the 
problems you are aware your children have? 

8. Are your children at risk where they are at 
present? 

9. Have your children been generally more depend- 
ent on you or on your former partner? 

1 0. With whom do the children tend to discuss things 
if they are worried? 

11. To whom do the children generally come when 
they are upset? 

12. How much change to your childrens' lives do 
your plans involve compared with the plans of 
your former partner? 

13. Would this possible disruption be too disturbing 
to them now? 

14. How willing are you to really listen to your 
childrens' views about their future (keeping in 
mind that your children may not wish to have to 
choose between living with you and living with 
their other parent)? 

15. What sort of arrangements would you be willing 
to agree to so that the children keep contact with 
their other parent? 

VISITING RIGHTS (ACCESS) 

Children tend to do better following the separation of 
their parents if they are able to keep in contact 
with both parents. As a general rule, the ease with 
which contact with both parents can be maintained 
depends a great deal on the attitude of each parent 
towards each other. Access can be extremely reward- 
ing for both parents and for the children; but there 
are potential problems and pitfalls. You may wish to 
read the Family Court's pamphlet called "Helping 
your Children with Access." 
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APPENDIX 4: FORMS 



Form 1 ; 
Form 2 ; 
Form 3 : 
Form 4 : 
Form 5 : 
Form 6 ; 



Application for a divorce 
Joint application for a divorce 

Statement of arrangements for the children of the family 
Application for financial provision and financial statement 
Acknowledgment of service 
Provisional decree 



I 

I 

i 

I 

i 

I 

I 

I 

i 
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Form 1: Application for a divorce 



in the 

In the marriage 

of 

and 



County Court 



Husband 

Wife 



Application for a divorce 



NOTE. Enter the 
details of the parties 
in the space provided. 



NOTE. The place of 
marriage should be 
written down exactly 
as it appears on your 
marriage certificate. 



□ 



1. The Parties 
• Husband 

Surname 

Other names 

Present address 



Occupation 



• Wife 

Surname 
Other names 
Present address 



Occupation 




by husband | [ wife 
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NOTE. For an 
explanation of 
"domicile”, see 
accompanying 
notes: 

if in doubt, see a 
solicitor. 



3. Jurisdiction 

• Have you been living in England and Wales 


for one year ending with the date of this 


Yes 


No 


application? (if you answer Yes. go to question 4 ) 


□ 


□ 


• Has your husband/wife been .living in England 


and Wales for one year ending with the date of 


Yes 


No 


this application? (if you answer Yes. go to question 4 ) 


□ 


□ 


• Are you domiciled in England and Wales? (if 

you answer Yes. go to question 4 ) 


Yes 

□ 


No 


• Is your husband/wife domiciled in England 


Yes 


No 


and Wales? 


□ 


□ 



4. Children of the family 

• Do you or your husband/wife have any children 
who are under the age of 18 years? 



Yes 

I I 



□ 



• Are there any children of both of you who are 
aged 18 or over? 



Yes 

□ 



□ 



if Yes, give names 



5. Financial provision and property adjustment 






• Are you applying for financial provision or 


Yes 


No 


property adjustment? 


□ 


□ 


If Yes, give details on Form 4 
- 
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6. Other Court proceedings 



Have there been, or are there pending, any other 
proceedings in any court in England and Wales or 
elsewhere concerning your marriage? 





If Yes, give detaiis 



NOTE. You only 
need tick one of 
these sections 



7. Breakdown of marriage 

• Has the marriage broken down irretrievably? 



Yes No 

□ □ 



If Yes. on which of the foliowing facts do you reiy:- 

Adultery 

That your husband/wife has committed 
adultery and you find it intolerable to live 



with him/her? 



Yes 

□ 



If Yes, • give the date and piace of adultery, where known 



□ 



• give the date when you first knew of this 
adultery 

Unreasonable behaviour 

That your husband/wife has behaved in such a way 



that you cannot reasonabiy be expected to live with 
him/her? 



Yes 



□ 



If Yes, give date of last incident 

Desertion 

That your husband/wife has deserted you for a 
continuous period of at least two years immediately 
before this application? 



Yes 

□ 



□ 



If Yes, give date of desertion 



no 
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Consent 



That you have lived apart for a continuous 
period of at least two years immediately before 
this application and your husband/wife 
consents to a divorce? 

If Yes, give the date of separation 

Five years apart 

That you have lived apart for a continuous 
period of at least five years immediately 
before this application? 



Yes 

□ 



Yes 

□ 



No 

□ 



No 

□ 



If Yes, give the date of separation 

8 . Since the date or dates you give in answer to question 
7 above have you ever lived with your 

Y es 

husband/wife in the same household? I I 



No 

□ 



If Yes, for what period or periods (giving dates) 



my address for service of documents is 



the address for service of documents on my husband/wife 
is 



I (full name) 
of (full address) 



occupation 

(make oath and say) (do solemnly and sincerely affirm) that to the best of 
my knowledge, information and belief the contents of this application are true 
and 1 apply for a divorce. 

(sworn) (affirmed) at 

this day of 19 

before me 

(A solicitor/commissioner for oaths) 
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Form 2: Joint application for a divorce 



In the County Court 

in the marriage 

0^ Husband 

and Wife 



NOTE. Enter the 
detaiis of the 
applicants in the 
space provided. 



NOTE. The place of 
marriage should be 
written down exactly 
as it appears on your 
marriage - certificate 



NOTE. For an 
explanation of 
"domicile” see 
accompanying notes; 
if in doubt see 
a solicitor 



Joint application for a divorce 

1. The Applicants 
• Husband 

Surname 

Other names 

Present address 



Occupation 

• Wife 

Surname 

Other names 

Present address 



Occupation 

2. Details of marriage 

• Date 

• Place 

3. Jurisdiction 

• Has either of you been living in England and Wales 



for one year ending with the date of this 





Yes 


No 


application? 


□ 


□ 


• If No. is either of you domiciled in England and 




Yes 


No 


Wales? 


□ 


□ 
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4. Children of the family 

• Do either or both of you have any children who 
are under the age of 18 years? 



Yes 

□ 



□ 



If Yes, give details on Form 3 



• Are there any children of both of you who are 
aged 18 or over? 



Yes 

□ 



□ 



If Yes, give names 



5. Financial provision and property adjustment 

Are either or both of you applying for financial 


Yes 


No 


provision or property adjustment? 


□ 


□ 


If Yes, give details on Form 4 







6. Other Court proceedings 

Have there been, or are there pending, any other 
proceedings in any court in England and Wales or 

Yes No 

elsewhere concerning your marriage? 

If Yes, give details 



□ □ 



113 



Printed image digitised by the University of Southampton Library Digitisation Unit 



NOTE. The husband 
need not fill in any 
part of this section if 
the wife fills in the 
section below or you 
both fill in the joint 
section. 



NOTE. The wife need 
not fill in any part of 
this section if the 
husband fills in the 
section above or you 
both fill in the joint 
section below. 



7. Breakdown of marriage 

• Has the marriage broken down irretrievably? 



Yes No 

□ □ 



If Yes, tick the appropriate section below. 

On which of the following fact(s) (if any} does the husband rely: 
Adultery 

That your wife has committed adultery 
and you find it intolerable to live with her? 



Yes No 

□ □ 



If Yes, • give the date and place of adultery, where known 



• give the date when you first knew of this 
adultery 

Unreasonable behaviour 

That your wife has behaved in such a way that you 
cannot reasonably be expected to live with her? 



Yes 

□ 



□ 



If Yes, give date of last incident 



On which of the following fact(s) (if any) does the wife rely: 
Adultery 

That your husband has committed adultery 
and you find it intolerable to live with him? 



Yes No 

□ □ 



If Yes, • give the date and place of adultery, where known 



• give the date when you first knew of this 
adultery 

Unreasonable behaviour 

That your husband has behaved in such a wav that 

Yes 

you cannot reasonably be expected to live with him? Q 
If Yes, give date of last incident 



□ 
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Fact relied on by both husband and wife 
Consent 

That you have lived apart for a continuous 
period of at least two years immediately before 
this application and your husband/wife 
consents to a divorce? 



Yes 

□ 



if Yes, give the date of separation 



□ 



8. Since the date or dates you gave in answer to question 
7 above, have you ever lived with each other 
in the same household? 



Yes 

□ 



No 

□ 



If Yes, for what period or periods (giving dates) 



The husband's address for service of 
documents is 




The wife’s address for service of 
documents is 




















1 




I 


of 


of 






occupation 


occupation 


(make oath and say) (do solemnly and sincerely affirm) that 
to the best of my knowledge, information and belief the 
contents of this application (so far as they relate to me) are 
true, and 1 apply for a divorce. 

(sworn) (affirmed) 

at 

this day 

of 19 

before me 

(A solicitor/commissioner for oaths) 


(make oath and say) (do solemnly and sincerely affirm) that 
to the best of my knowledge, information and belief the 
contents of this application (so far as they relate to me) are 
true, and I apply for a divorce. 

(sworn) (affirmed) 
at 

this day 

of 19 

before me 

(A solicitor/commissioner for oaths) 
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Form 3: Statement of arrangements for the children of the family 



Note: Do not name 
a child who has 
been boarded out 
with you by a 
local authority or 
voluntary organ- 
isation 



In the County Court 

In the marriage 

Husband 

Wife 

Statement of the arrangements for the children of 
family by husband 

PART 1 children of the family 

Please fill in this form if there are children of the family under the age of 18 years. Part of this form is 
divided into 4 columns: 1 for each child (if you have more than 4 children please use two forms). 

1. Children of the marriage 

The following children are children of my husband/wife and me. or have 
been adopted by us. 

Forenames Surname Date of birth 



2. Other children of the family 

In addition to any children set out in paragraph 1 above, the following 
children are my children/my husband's/my wife's children, or other children 
who have been treated by both of us as children of the family. 

Forenames Surname Date of birth 



3. Children who are not children of the family 

The following children have been born to me/my wife but have not been 
treated by husband/rr,e as children of the family. 

Forenames Surname Date of birth 
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Part II The arrangements for the children of the family 




This part of the form is divided into 4 columns; 1 must be tilled in for each child. 
But you may write that the answer for 1 child applies to another by the words 
" as for (child's name)" 






4. 


The home details of the children 










1st Child's Name 


2nd Child's Name 


3rd Child's Name 


4th Child's Name 
















a Give the address 
at which the child 
now lives. 












b. Give details of the 
number of livingrooms 
bedrooms, etc., at 
that address. 












c. Give the names 
of all the other persons 
living with the child 
including your husband/ 
wile if he or 
she lives there. 












d. Is any change in 
these arrangements 
proposed? 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


1 

1 


If Yes, give details. 










1 








1 

I 


5. 


Arrangements for the education and training of the children 




1 

4 

1 

1 

% 


a. Give the name of 
the school, college 
or place of training. 










% 

\ 


b. Does the child 
need any special 
schooling? 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


1 


If Yes. give details 










■ 


c. Is the school, 
college, or place of 
training fee paying? 

If Yes, who pays 
the fees? 

And how much are 
they a term/year? 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 
□ □ 
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6. Arrangements for the care of the children 




1st Child's Name 


2nd Child's Name 


3rd Child's Name 


4th Child's Name 










a. Which parent 
looks after the child 
from day to day? 










b. Does that parent 
go out to work? 

If Yes, what are 
his/her hours of 
work? 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


c. Is there someone 
at home when the 
child returns from school? 
If Yes. who? 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


d. Who looks alter 
the child during 
school holidays? 










e. Is any change in 
the above arrange- 
ments proposed? 

If Yes. give details. 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 



7. Financial arrangements for the children 


a. Does your 
husband/wife pay 
towards the upkeep 
of the child? 

If Yes. how much? 


Yes No 

□ □ 

E 


Yes No 

□ □ 

£ 


Yes No 
□ □ 

£ 


Yes No 

□ □ 

E 


b. Is the payment 
made under a court 
order? 

If Yes, give details 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 
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8. Arrangements for access 




1st Child's Name 


2nd Child's Name 


3rd Child's Name 


4th Child's Name 












a. Does the child 
see your husband/ 
wife? 

If Yes, give 
details of how oflen 
and where. 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


b. Does the child 
ever stay:- 

• overnight? 

• over the weekend? 

• during holidays? 

If you have 
answered Yes to any 
of these, how often 
does the child slay 
and where? 


Yes No 

□ □ 

□ □ 

□ □ 


Yes No 

□ □ 
□ □ 

□ □ 


Yes No 

□ □ 
□ □ 
□ □ 


Yes No 

□ □ 
□ □ 
□ □ 


c. Is any change to 
these arrangements 
proposed? 

If Yes, give details 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 
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9. Health and care of the children 




1st Child's Nanne 


2nd Child’s Name 


3rd Child’s Name 


41h Child’s Name 










a Is the child gen- 
erally in good health? 

If No. give details 
of any serious 
disability or chronic 
illness 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


b. Does the child's 
condition require 
any special care? 

If Yes, give details 
of the care needed 
and how it is provided 


Yes No 

IZ] [Z 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 



10. Care and other court proceedings 



a Is the child In the 
care of a local authority, 
or under the supervision 
of a srocial worker or 
probation officer? 


Yes 

□ 


No 

□ 


Yes No 

□ □ 


Yes 

□ 


No 

□ 


Yes 

□ 


No 

□ 


If Yes, give details 
















b Are there or have 
there been, any 
proceedings in any 
court involving the 
child, lor example, 
adoption, custody, 
wardship, care, 
supervision, or 
maintenance 


Yes 

□ 


No 

□ 


Yes No 

□ □ 


Yes 

□ 


No 

□ 


Yes 

□ 


No 

□ 


If Yes give details 
and bring to court a 
copy of any order. 
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Part Hi Applications for custody, care and control, and access 

(Note; in broad terms, "custody" means the responsibility for long-term decisions [for example, education, religious faith, serious medical treatment]; 
"care and control" means responsibility for day-to-day care by the parent with whom the child lives; "access" means the arrangements for the child to 
see or stay with the other parent. 





1st Child's Name 


2nd Child's Name 


3rd Child's Name 


4th Child’s Name 












11. Custody 

Do you intend to 
oppose the making of 
an order for joint 
custody with your 
husband/wife of the 
child? 

If Yes, who do you 
say should be given 
custody of the child? 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes 

□ 1 


N|0 

□ 




12. Care and control 

Should the child remain 
in the care and control 
of the parent with 
whom he/she now lives 
(as stated in para 6a) 

If No, who do you 
say should have care 
and control? 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes 

□ 


No 




13. Access 

Should the present and 
proposed arrangements 
as set out in paragraph 
8, continue? 

If No, what change 
do you apply for? 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes 

□ 


No 

□ 




14. If there is any 
disagreement between 
you and your husband/ 
wife about the arrange- 
ments for the children, 
would you agree to 
discuss the matter with 
the Court Conciliation 
Service and your 
husband/wife? 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes 

□ 


No 

L 




15. Do you intend to ask 
the court to order your 
husband/wife to pay 
maintenance for the 
child? 

If Yes, give details 
on Form 4. 


Yes No 

□ □ 


Yes No 

□ □ 


Yes No 

□ □ 


Yes 

□ 


No 

C 





Dated 

SIGNED Husband SIGNED Wife 
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Form 4: Application for financial provision and financial statement 



In the County Court 

In the marriage 

of Husband 

and Wife 



Application for financial provision 



NOTE. Enter the name 
and address of the 
person applying for 
financial provision. 



NOTE. Tick appropriate 
box. 



NOTE. Give detaiis of 
the property or 
settlement. 



NOTE. Give the names 
and dates of birth of 
the children. 



NOTE. Give detaiis of 
the property or 
settlement. 



NOTE. Give details of 
any financial agreement 
or arrangement made 
or proposed to be 
made. 



of 

apply for the following financial and property orders: 

1. for myself 

□ a maintenance order 

I I a iump sum order 

□ a property adjustment order in respect of: 



2. for each of the following children of the family 



□ 

□ 

□ 



a maintenance order 
a lump sum payment order 
a property adjustment order in respect of: 



□ 



The following financial agreement has been made/or is 
proposed to be made between me and my wife/husband; 



I certify that the answers given in my financiai statement are 
true to the best of my knowledge, information and beiief. 

Signed Dated 
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Financial statement 



NOTE. The figures given 
beiow for income and 
expenditure shouid ali be 
for the same period (ali 
weekly, monthly or 
annually). 



NOTE. You should include 
any overtime, bonuses, 
commission, etc. 

NOTE. Include here any 
benefits in kind, such as 
free accommodation, use 
of car, etc. 



A Gross pay and income 





Yes 


No 








1. a. Are you employed? 


□ 


□ 










Yes 


No 








b. Are you self employed? 

If Yes to a or b give your 
occupation 


□ 


□ 








and your income/salary 
before deductions 


£ 




Week 

□ 


Month 

□ 


Year 

□ 


If you receive any other benefits give details 









NOTE. Include here any 
state benefits received 
such as unemployment or 
sickness benefit, 
supplementary benefit, 
state pension, child 
benefit etc. 



NOTE. Include here any 
other income e.g. building 
society interest, bank 
interest, dividends 
pensions, rents, annuities, 
trust income, etc, 
including contributions 
from any other member of 
the household. 





Yes 


No 






2. Do you receive any state benefits? 


□ 


□ 






If Yes, give details 














Week 


Month 


Year 


£ 




□ 


□ 


□ 



3 Do you 


receive income from any other sources? 


Yes 

□ 


No 

□ 




If Yes, 


give details 

£ 


Week 

□ 


Month 

□ 


Year 

□ 




£ 


Week 

□ 


Month 


Year 

□ 





Yes 


No 




4. Have you received any recent maintenance payments? 


□ 


□ 




If Yes, give details 










Week 


Month 


Year 


£ 


n 


□ 


□ 



Gross income from ail sources 



Week Month Year 

□ □ □ 
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NOTE, Tick the box 
next to the asset and 
give the amount 



B Capital assets 



1. Is any house flat property owned by you 
or your husband/wife? 

If Yes, give the address 




Yes 

□ 


No 

□ 










Husband Wife 

It is owned by 

The estimated market value is 


Jointly 

□ 

£ 






3 Do you have any of the following: 

I I Bank accounts 


£ 






I I Building Society accounts 


£ 






I I Premium savings bonds 


£ 






I I Any other savings 


£ 






I — I Stocks and shares, investments, 
I — I business, (if so give details) 


£ 














4. Do you have a car? 

If Yes, give the make of the car 


Yes 

□ 


No 

□ 




and the year of registration 








and the estimated market value 


£ 








5. Do you have a life insurance policy? 

If Yes, give the name of the company 




Yes 

□ 


No 

□ 


the type of policy 


the maturity date 


the estimated present surrender value E 


6. Do you belong to a pension/superannuation scheme 
other than a state scheme? 

If Yes give details 


Yes 

□ 


No 

□ 




7. Do you have any other assets? 

If Yes, give details 




Yes 

□ 


No 

□ 


and estimated market value £ 











Total assets (estimated value) 

__ 
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C Expenditure 



1. Are there any of the following deductions from your salary? 








Week 


Month 


Year 


Income Tax £ 


□ 


□ 


□ 


National Insurance £ 


□ 


□ 


□ 


Pension contributions £ 


□ 


□ 


□ 


Other deductions (give details) 








£ 


- - n 


□ 


□ 



2. Household expenses 










Week 


Month 


Year 


Rent £ 


□ 


□ 


□ 


Mortgage payments £ 


□ 


□ 


□ 


General and water rates £ 


□ 


□ 


□ 


Exceptional household expenses 








£ 


__ □ 


□ 


□ 



3. Are there any other regular expenses? 

Hire purchase 



£ 

Insurance premiums £ 

Travel to work £ 

Other regular payments (give details) 

£ 



Yes 

□ 


No 

□ 




Week 


Month 


Year 


. □ 


□ 


□ 


■ □ 


□ 


□ 


■ □ 


□ 


□ 


□ 


□ 


□ 



4. is there any person financially dependent on you? 

If Yes, give details 


Yes 

□ 


No 

□ 


£ 


Week 

n 


Month Year 

□ □ 









Week Month Year 


Total expenditure £ 


□ □ □ 
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D Debts 

1. Is there a mortgage? 

If Yes, give the amount still owing 
and the name of the lender 



2. Do you have a bank overdraft or loan? 

If Yes, give the amount still owing £ 




4. Have you any other debts or liabilities? 

If Yes, give detaiis and the amounts 
still owing, 



Yes No 

□ □ 



Yes No 

□ □ 



Yes 



No 



□ □ 



Total amount still owing £ 
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E Other information 



Note, include here 
changes by way of 
remarriage, 
inheritance, 
redundancy etc. 



Is there anything which you know of other than 
these proceedings which might cause a change 
in your circumstances in the forseeable future? 



Yes No 

□ □ 



If Yes, give details 
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Form 5: Acknowledgment of service 



In the County Court 

In the marriage 

of Husband 

and Wife 



Acknowledgment of service 



1. Have you received the application for a 
divorce made by your husband/wife? 


“< 

CD 

C/3 

□ 

o 

□ 


2. On what date and at what address did you 
receive the application? 


on the 
at 


3. Do you agree that the marriage has broken 
down irretrievably? 


Yes Q No Q 


4. Do you admit the fact alleged? 


Yes No Q 


5. Do you intend to oppose the application? 


Yes Q No Q 


6. Do you agree to your husband's/wife's 
proposals for the children? 


Yes Q No []]] 


7. Do you wish to apply for: a. custody? 

b. Access? 

If Yes, complete Form 3 


Yes Q] No Q 

Yes Q] No Q 


6. Have you received your husband's/wife’s 
application for financial and property orders? 
If Yes, complete your own financial 
statement and return it to the Court with 
this form. 


Yes Q] No Q 


7. Do you intend to make an application for a 
financial or property order? 

If Yes, fill in your own application and 
financial statement and return it to the 
Court with this form. 


Yes □ No □ 


Dated 

Signed 

Address for service 
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Form 6: Provisional decree 



In the County Court 



In the marriage 

of Husband 

and Wife 

Provisional decree 

On the day of 19 

it was held that the marriage solemnised 

on the day of 19 

at 



between 

and 

had broken down irretrievably and it was provisionally decreed 
that the said marriage be dissolved. This decree will be made 
final and the marriage dissolved. 

on the day of 19 

unless either party satisfies the court that there is a good 
reason why the decree should not be made final. 

Dated this day of 19 



Registrar 
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APPENDIX 5: LIST OF PERSONS AND ORGANISATIONS WHO SENT 
COMMENTS ON THE CONSULTATION PAPER 



Army Legal Group UK 

Association of Chief Officers of Probation 

Association of County Court and District Registrars 

Association for Family Therapy 

Association of Law Costs Draftsmen 

Association of Metropolitan Authorities 

Avon Probation Service 

Mr D. G. Backhouse 

Mr D. J. Bagwell 

The Hon Mr Justice Balcombe 

David Barney & Co 

Mr A. H. Baskerville 

Mr J. G. Bazeley 

Bedfordshire Court Welfare Department (Chiltern Divorce Court Group) 

H H Judge Bell 

Dr R. C. Benians 

Mr Martyn Bennett 

Mr A. O. Beuselinck 

Bexley and Dartford Law Society 

Birmingham Divorce Court Welfare Service 

Mrs D, M. Blakey 

Mr W. M. G. Bompass 

Mr J. Bower 

Mr Registrar Bradbury 

British Association of Social Workers 

Bristol Courts Family Conciliation Service 

Ms J. Burgoyne 

Mr D. Burrows 

H H Judge Callman 
Mrs B. Calvert QC 
Campaign for Justice in Divorce 
Mr J. Campbell 

Cardiff Family Conciliation Service 
Mrs J. Carr- Jones 

Catholic Marriage Advisory Council 
Central Council of Probation Committees 
Mr W. J. Chalterton 
Children Abroad Self-Help Group 
Children’s Legal Centre 
Church Army 

Church of England Board for Social Responsibility 

Church of England Children’s Society (Ecumenical Working Party) 

Citizens Advice Bureau (Royal Courts of Justice) 

Civil and Public Servants’ Association 
H H Judge Clapham 
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Mr T. W. R. Clark 
Mr C. G. Clayton 
Cleary and Tiffen 
Mrs E. M. T. Coe 
Ms J. Collinson 
Mr T. Coningsby 
Miss B. Cooper QC 
Counselling Services 
Professor S. M. Cretney 
Mrs K. Crompton 
Mr T. G. Cuss 

Mr N. Davison 

Mr J. De Mortimer-Griffin 

Devon and Exeter Incorporated Law Society 

Mrs P. Dickinson 

Diocese of Wakefield (Department of Social Responsibility) 

Divorce Conciliation and Advisory Service 

Divorce Court Welfare Service (High Court of Justice) 

The Rt Hon Sir Robin Dunn 

Mr J. M. Eekelaar 

Mr F. H. M. Fairweather 
Families Need Fathers 
Family Forum 

Family Law Bar Association 
Family Welfare Association 
H H Judge Forrester-Paton QC 
H H Judge Francis 
Mr G, P. Funnell 

Andrew Gardner & Co 
Mr Registrar Garland 

General Assembly of the Unitarian Free Christian Church 

General Register Office 

H H Judge Goodman 

Mrs S. L. Graham 

H H Judge Jean Graham Hall 

Greater Manchester Legal Services Committee 

H H Judge Hammerton 

Mr J. G. Harvey 

H H Judge Hill-Smith VRD 

The Hon Mr Justice Hollings MC 

The Hon Mr Justice Hollis 

Mr Registrar Holloway 

Home Office (Probation Service Division) 

Humberside Probation Service (Civil Court Welfare Service) 
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Institute of Family Therapy 
Mrs C. Ireson 
Mr Q. J. Iwi 



Mr Joseph Jackson QC 
Mr J. B. James 
Justices’ Clerks’ Society 

Kent County Divorce Court Group 

Kent Family Conciliation Service 

Kenwright and Cox 

Mrs J. Kidd 

Mrs E. Kingwell 

Dr I. E. Kuhns 

Mr R. F. Land 
Mr P. J. Lane 
Mr Robin Laurie 

Law Society (Standing Committee on Family Law) 

Law Society (Legal Aid Committee) 

Miss Elizabeth Lawson 

Mr A. W. B. Lee 

Legal Action Group 

Leicestershire Court Welfare Service 

M. J. Letton 

Liberal Lawyers 

Liverpool and Knowsley Family Service Unit 

H H Judge Seys Llewellyn 

Mr M. D. Lloyd-Davies 

H H Judge Lloyd- Jones VRD 

London Borough of Lewisham Women’s Committee 

Lord Chancellor’s Advisory Committee on Legal Aid 

Lord Chancellor’s Department (Headquarters) 

Lord Chancellor’s Department (Midland and Oxford Circuit) 

Dr M. N. McGurk 
Magistrates’ Association 
Married Women’s Association 
Mr D. F. Martin 
Mr G. Mathieson 
H H Judge Medd, OBE QC 
Mediation in Divorce 

Merseyside Divorce Court Welfare Service 
Methodist Church (Division of Social Responsibility) 

Mr L. Michalovich 
Middlesex Area Probation Service 
Midland and Oxford Circuit Registrars 
Mr D. A. Millard 

Ministry of Defence (Legal Services RAF) 

Mr L. B. Mitchell 
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Mr Registrar Morris 
Mr J. R. Moss 
Mothers’ Union 
Mrs M. Mullally 
Mr M. Murch 
Mr R. K. Murray 

National Association of Citizens Advice Bureaux 

National Association of Probation Officers 

National Association of Senior Probation Officers 

National Board of Catholic Women 

National Council for One Parent Families 

National Council of Women of Great Britian 

National Family Conciliation Council Executive 

National Marriage Guidance Council 

National Society for the Prevention of Cruelty to Children 

North East London Court Welfare Service 

North West Legal Services Committee 

Northumberland and Tyneside Conciliation Service 

Mrs Lisa Parkinson 
Mr Registrar Parmiter 
Mr A. Patresi 
H H Judge Pennant 
Mr A. J. Phillips 
Mr Registrar Platt 
Mr R. P. Powers 
Mr Registrar Price 
The Queen’s Proctor 

Sir Stanley Rees, TD 
Mr D. Wyn Rees 
Rights of Women 
Mr P. W. Roach 

Mr S. E. Rogers . 

Royal College of Psychiatrists (Child and Adolescent Psychiatry Specialist 

Section) 

C.R. and B. Rubinstein 

Mr A. Samuels IP 
Mr P. A. Sanderson 

Scottish Family Conciliation Service (Lothian) 

Mrs S. M. Shaw 
Mrs E. Shimmings 
Mr B. Skelton 

Society, Civil and Public Servants 

Solicitors Family Law Association 

South Glamorgan Probationary Service 

South West Region Court Liaison Welfare Officers’ Group 

Stafford Divorce Court Welfare Service 

Ms S. Stapely 
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H H Judge David Stinson 
H H Judge Eric Stockdale 
Ursula Stone 
Mr J. N. Stones 

Sunderland and South Shields Family Conciliation Service 
Swindon Family Conciliation Service 

H H Judge John Taylor MBE TD 

Teesside Polytechnic 

Mr Registrar Tickle CB 

Mr J. W. Trobridge 

H H Judge Tumin 

Mr G. R. Turtle 

Mr K. E. Tyson 

University of Cambridge (Child Care and Development Group) 

Mr D. B. Wadland 
Warwickshire Probation Service 
The Hon Mr Justice Waterhouse 
Mr R. L. Waters 
Welsh Women’s Aid 

West Midlands County Divorce Court and Family Welfare Service 

West Midlands Probation Service (Birmingham Civil Courts Unit) 

Mr J. M. Westcott 

Professor R. C. Whitfield 

Mr Registrar Wigfield 

H H Judge Harold Wilson 

Women’s Liberal Federation 

Women’s National Commission 

H H Judge Wooton 

Wray Smith & Co 
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